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Policy

The academic assistance program is for workforce planning and development. It

provides a tool for managers and employees to support academic activities that directly
relate to the organization’s identified knowledge, skills, and behaviors (organizational
competencies), and which support the mission, vision, and values of the organization. The
academic assistance program is not an employee benefit, right or entitlement; it is a
management program for workforce development. Denial of participation in the academic
assistance program is not grievable,except on grounds of discrimination.

Utilization of the academic assistance program shall be identified, described, and
documented in the employee’s individual development plan. This provides a measurable link
between the employee’s increased competency and the agency’s workforce planning
efforts.

The academic assistance program provides reimbursement of academic costs if
funds are available at the agency level, and/or time off the job if the course is available only

during working hours.

Eligibility

Full-time and part-time (half time or more) permanent, probationary and time-limited

employees are eligible for Academic Assistance.
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Probationary employees are eligible after satisfactory performance for a period of not
less than six months as determined by management.

Temporary and part-time (less than half time) are not eligible.

Selective Service Registration
N.C.G.S. § 143B-421.1 requires those eligible for selective service to be registered in
order to be reimbursed academic costs. The federal Selective Service law specifies that
males, both US citizens and immigrant aliens residing in the US and its territories, ages 18

through 25, shall register with the Selective Service.

Origination of Request
Requests for academic assistance may be initiated by the employee or management. The
designation, “management initiated,” can only be determined with the approval of the agency
head (at Departmental/University level), or designee.
Employee initiated courses to:
« Maintain/enhance current skills
- Develop new skills/competencies for career development within the agency
Management initiated courses to:
« Ensure employees have mandated licensure or certification
- Address a shortage of skilled workers in specific classifications
- Develop a pool of employees for workforce planning
- Build specific high priority skills
- Address performance expectations of the employee as specified in the performance
management policy of the agency.
Job-related degrees and corresponding non-work related courses within a degree program

may be approved at the discretion of management.

Academic Sources

Academic courses/degrees from accredited community colleges/colleges/universities
via traditional classroom, video-based, distance learning, web-based, e-learning and certain

correspondence courses (see Ineligible Sources below) are eligible for approval.
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Academic courses are defined as a course/degree provided by an accredited
community college/college/university. The course must provide academic credit (as opposed
to CEUs), be listed in the college/university course catalog and charge tuition in the
traditional meaning of tuition (as opposed to only registration fees). Accreditation must be
via an accrediting agency recognized by the US Department of Education.

Ineligible Sources - Correspondence courses not accredited by an accrediting
agency recognized by the US Department of Education or the Council for Higher Education

Accreditation for academic credit are not eligible under this policy.

§ 6. Approved Courses

Management, when making the determination whether to provide academic
assistance to take a specific course, must consider the basic principle: “deemed beneficial
to both the agency and the employee.”

Completion of the course should have a direct benefit to the organization. The
improved knowledge, skills and abilities gained by the employee should benefit the
individual in completion of his/her current and/or potential job duties. Management should
consider workforce planning, succession planning and career development in approving
employees to receive academic assistance.

Guidelines to consider in course selection are:

« Courses which provide knowledge and skills directly related to maintaining or
improving current job skills; and also courses mandated by law or regulation as a job
requirement for continued employment.

- Courses directly related to the employee’s current job or a documented workforce
need.

When approving courses, management must consider workforce planning in
developing employees who demonstrate the ability to perform at a higher level of
responsibility. Hard to recruit classifications are areas in which an employee could be
approved to take courses outside his/her current classification level to meet future work
needs. Examples of this are:

«  technicians working on a college degree to fill professional engineering positions or

. health care workers participating in a nursing program, and
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« courses included in an academic program which are necessary to complete a

management approved degree program.

Academic assistance shall not be approved for courses where management has
determined that neither the course nor degree is of benefit to the agency.

The agency head or designee may approve exceptions to the approved course
policy.

Audited Courses - Academic courses which are audited are eligible for academic
assistance; however, an employee may be reimbursed for the same course or course
equivalent only once. Reimbursement requires a statement written on school letterhead and
signed by the instructor that the employee attended at least 85% of the scheduled class

meetings during the academic term.

§ 7. Certification/Licensing (Post-Employment)

Incumbent employees who meet minimum educational requirements for employment
and for whom certification/licensing is required after employment or is deemed desirable by
management and approved by the agency head or designee are eligible for academic
assistance under the following conditions:

» Certification/licensing is mandated; or
« Certification/licensing is a policy requirement of the employing agency.
Academic assistance is authorized for certification or licensing only if the certification

or license is attained via academic course work.

§8. Leave

An approved course should be taken on the employee’s own time. If a course can be
taken only during working hours, eligible employees must request academic leave prior to
the beginning of the course allowing sufficient time for the academic assistance request to
be reviewed. A leave of absence with or without pay may be approved in compliance with

the Educational Leave Policy located in Section 5 of the State Human Resources Manual.

§9. Reimbursement

Academic Costs - Eligible employees approved for academic assistance may be reimbursed

academic costs charged by the academic source at which the employee is enrolled.
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Academic costs are defined as charges assessed by an academic source to every person
enrolling for the course. These charges are required of everyone and are neither negotiable
nor discretionary for the individual enrolling in the course. Academic costs include in-state
tuition, fees and course/lab fees. Course/lab fees must always be itemized. Reimbursement
of course/lab fees may require a written statement from the academic source justifying the
fee as a required fee in addition to other fees.

Amount of Reimbursement - Eligible employees may be reimbursed academic costs

charged by the academic source where enrolled. Agencies/universities may reimburse all
academic costs as specified in the paragraph “Academic Costs,” or reimburse only tuition
and other academic-related fees, but not fees unrelated to registering for a course or a
degree program, such as dorm, student union construction, athletic fees, student health
service, cultural event fees, etc.

Agencies may with a bona fide business justification, reduce the amount of reimbursement
per employee to a set amount less than the tuition and fees and/or limit the number of
courses for which any one employee may be reimbursed in an academic term.
Agencies/universities choosing to reimburse an amount less than the academic costs
specified in the paragraph “Academic Costs” shall make this information available to all
employees at the beginning of the fiscal year and at the beginning of each semester, and
apply this limitation in a fair and equitable manner to all employees requesting academic

assistance in that fiscal year.

Source Amount

University of North Carolina Institutions | 100% of academic costs for up to 20
and Institutions of the North Carolina credit hours per fiscal year.

Community College-System

All academic institutions other than Up to the maximum academic cost
institutions of The University of North charged by the UNC institutions for up to
Carolina and institutions of the NC 20 credit hours or 32 quarter hours per
Community College System fiscal year. This amount will be
determined by OSHR and published
within 10 working days of the

adjournment of the General Assembly
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and the meeting of the UNC Board of
Governors to approve fees.
Reimbursement of tuition and fees from
out-of-state colleges/universities shall
not exceed the amount as specified

above.

Special Graduate Programs - Graduate professional programs (medicine, veterinary
medicine, business, etc.) with unusual course/lab fees, tuition or other fees will be
considered on a course-by-course basis. The agency head or his/her designee may approve
payment of these academic costs.

Non-reimbursable Expenses - Reimbursement shall not be made for:

- Charges specifically related to processing or receiving continuing education units
(CEUs)

- Application, examination, and graduation fees

« Transportation costs

+ Textbooks and supplies

Other Financial Assistance - Financial assistance from any other financial aid program shall

not be duplicated under this program. However, the difference, if any, between such aid and
the allowable costs under the Academic Assistance program may be reimbursed.

Free Tuition - When employees of an educational institution or any other State agency are
granted free tuition and non-negotiable fees, the value of this tuition and non-negotiable fees

must be considered as part of the allowable academic costs.

Advisory Note: Tuition waiver programs at institutions of The University of North Carolina
are authorized by both state law (N.C.G.S. § 116-143) and governed by IRS regulation
(U.S.C. 26, IRS Section 117 (d)(2)). The state academic assistance policy is not applicable

to tuition waiver programs.
Tax Status - On January 1, 2013, Congress passed the American Taxpayer Relief Act that

permanently extends employer provided education assistance (Section 127 of the Internal

Revenue Code). This allows an employee to exclude from income up to $5,250 per year in
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educational assistance at the undergraduate and graduate level.

Requirement for Reimbursement - Management may consider any current disciplinary action

for job performance or personal conduct prior to approval of the application for
reimbursement.

If funds are available, the applicant shall receive reimbursement of approved academic
costs upon submitting evidence of satisfactory completion of a preapproved course.
Compiletion is defined as “Satisfactory,” “Pass,” or a grade of “C” or better for undergraduate
courses, and a “B” or better for graduate courses. An “Incomplete” shall not be reimbursed
until a final grade is issued.

Requests for reimbursement should be submitted within 30 days of completion of the course
or receipt of grade.

Employee Transfers and Separations - If an employee transfers to another State agency,

and subsequently completes an approved course, the employee should submit a request for
reimbursement to the employing agency. The employing agency is responsible for
processing the request per the provisions of this policy, and providing reimbursement if
funds are available.

Employees who separate from State service, except by reduction in force are not eligible for

reimbursement.

§ 10. Thesis/Dissertation Research Courses
Job-related thesis/dissertation research courses at the masters/doctoral level are
restricted as follows:
e All required written examinations for the degree shall be successfully completed
before the course is approved.
e A maximum of 15 hours leave may be approved for each academic credit hour. All
leave hours shall be used during the academic term and may not be accumulated.

e A maximum total of 9 academic credit hours are allowed for any one employee.

§ 11. Courses Taken at Agency Request
Because of specific high priority skill needs of the agency, employees may be
requested by management to take specific courses or degree programs. Under these

circumstances, the following applies:
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e All limitations under the provisions of this policy are waived. Employees are still
responsible for requirements for withholding taxes and FICA.

e All expenses to the individual should be reimbursed related to acquiring the necessary
course or degree, to include: travel costs; examinations and administrative fees;
textbooks and other course materials. (Any books or materials paid for by the agency
become the property of the agency.)

If courses taken at agency request exceed the credit hour per fiscal year limitations
of the academic assistance program, then the situation shall be administered under the
policy provisions for Extended Academic Leave.

The designation, “At Agency Request,” can only be determined with the approval of
the agency head (at Departmental/University level), or his/her designee.

Courses specified as part of an employee’s performance improvement plan or
individual development plan are not considered to be at agency request unless approved by

the department head or designee.

§ 12. Administration Responsibility
Each State agency is delegated responsibility for, and authority to administer the
program within the provisions of this policy in a fair, consistent and equitable manner.
The agency should designate an agency coordinator to assist with the delegation
and consistent implementation of this policy throughout the agency.

State Equal Employment Opportunity policies and procedures are applicable.

§ 13. Procedures

To receive academic assistance, an employee shall:

o Complete the application (PD-136 or agency equivalent) and forward it to the
immediate supervisor

e Submit the form prior to enrollment or in accordance with agency schedules to allow
time for review, approval and notification to the employee. Agency heads, or a
designee, may approve an application received after class begins under the following
circumstances.

¢ Funding for the academic assistance program was delayed and enrolling in the class

was contingent upon the program’s approval.
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o Employee was asked by management to enroll in the class after its inception.

e An administration error was made by the educational institution or the agency.

¢ There was an unforeseen, unavoidable major crisis.

e Provide written notice to the agency as to the reason an application is being
submitted after a class begins. The written notice will become part of the employee’s
academic assistance file.

The application must include:

e The course title(s), institution and location, class schedule, and whether the course is
for academic credit, audit or certification/licensing.

e A description of the course(s) and how the course(s) meets the criteria under the
approved courses section of this policy.

e The amount of academic cost reimbursement, specifying tuition and/or fees, and any
course/lab fees requested.

o A specification of requested time off from work for academic leave including travel
time.

o |If time off from work is requested, a statement demonstrating unavailability of the

course except during work hours.

§ 14. Approval of Application
Employees applying for academic assistance must receive a written response from
management regarding approval/disapproval of academic assistance requests, which notes
any changes in the application or conditions of approval. The response must also indicate
whether reimbursement for the course is subject to withholding taxes or budgetary
restraints. Management should_consider overall job performance, including active
documented coaching, performance improvement plans, letters or any other current

disciplinary action prior to approval of the application.

§ 15. Maintaining Records
Each agency is responsible for retaining records, on a fiscal year basis, of academic
assistance activity. This information shall be reported annually to the Office of State Human
Resources upon request and shall include the following:

¢ Number employees patrticipating in the program,
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e Amount (tuition and fees) reimbursed,

¢ Number employees granted educational leave,

o Number of educational leave hours granted with pay and without pay,

« Number employees taking courses at agency’s request,

e Number employees granted extended education leave,

e Number of extended educational leave hours granted with pay and without pay,

o Number of employees taking courses for mandated/required certification/licensing

History

Date Version

September 13, 1974 » Changed to allow requests to be submitted through supervisory
channels and approved by the Agency Head; not requiring
approval by the Office of State Personnel.

» Old policy required eligibility to be on the basis of family income
and number of dependents; changed to provide that employee is
eligible for tuition refund regardless of income and dependents.

« Changed reimbursement from $50 per academic term to $80.

+ Old policy required tuition refund to be approved by OSP;

changed to allow agency personnel officer to approve.

December 1, 1978 * Revised — each agency may establish their policy.

* Maximum assistance allowed per employee of not more than 1
course per term and maximum reimbursement of $80 per course
with a maximum of $320 per year. No reimbursement for books

and supplies.

July 1, 1985 * Revised to provide assistance with courses directly related to

present job or field of work and changes in reimbursement.

August 1, 1995 - Changed the terminology to “permanent, probationary, trainee
appointment” rather than “permanent, probationary, trainee
employment.” In addition, “time-limited” appointment has been
spelled out in the appropriate policies, whereas, in the past, this
type of appointment was considered to be a type of “permanent”

appointment.
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December 1, 1995

* Revised to include new IRS regulations.

January 1, 2003

Exception Case No. 02-07

Name changed to Academic Assistance and Revised to:

» Change name from Educational Assistance Program to reflect its
focus upon programs offered by accredited academic sources.

* Include specific guidance on reimbursable expenses, extended
leave situations, and policy implementation strategies.

+ Address taxability of reimbursements and selective service

registration for academic assistance recipients.

October 6, 2016

* Removed detailed information about academic leave to the
Educational
Leave Policy

» Changed probationary employees’ eligibility to participate in the
program from “not less than three months” to “not less than six
months” to agree with the NCVIP probationary period.

* Removed trainee and intermittent employees from the Eligibility
Section.

+ Updated Tax Status section from the Economic Growth and Tax
Relief Reconciliation Act of 2001 to the American Taxpayer Relief
Act of 2013.

* Rescinded the authority of each agency being able to establish
their own policy.

» Qutlined circumstances under which the AAP application can be
accepted and approved after a class begins.

» Added two additional data gathering categories for the AAP year-
end report:

(1) number of educational leave hours granted with pay and
without pay, and

(2) number of extended educational leave hours granted with

pay and without pay.
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June 4, 2020 * Remove “improvement plan” on Page 2. Performance
Improvement Plans (PIPs) are no longer a part of performance
management policy.

* Replace “improvement plan” reference on Page 2 with “policy” to

be consistent with language in performance management policy.
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Purpose

North Carolina State government acknowledges its obligation as an employer to
provide a safe and healthful work environment for all of its employees. Furthermore, the
State recognizes the employment-related rights and concerns of employees who, as part of

their job duties, may be exposed to or who may have HIV infection.

Policy
The State shall provide work practices, and procedures to ensure that employees
who are exposed to or have HIV infection are provided with confidential, fair and equal
treatment. This policy outlines the rights and responsibilities of supervisors and employees

regarding HIV infection in a work environment.

Anti-Discrimination

It is the State’s policy not to discriminate against any applicant or employee who has
or is suspected of having AIDS or HIV infection. The State recognizes that an employee with
AIDS or HIV infection may wish to continue working. As long as the employee is able to
satisfactorily perform the duties of the job [G.S. 168A-3(9), 130A-148C(i)] and there is no
medical evidence indicating that the employee’s condition is a health threat to other
employees, co-workers or the public, an employee shall not be denied continued
employment nor shall an applicant be denied employment solely because of a medical
condition.

Acquired Immune Deficiency Syndrome (AIDS)

in the Workplace
Rers@orpa2311
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Testing and Examination

Medical tests and examinations to determine the presence of HIV or HIV associated
conditions are prohibited except as authorized by State and federal law or required by the
rules of the Commission for Health Services. An employee who suspects that they have had
a nonsexual blood or body fluid exposure to the HIV virus while on the job may voluntarily
elect to be tested for the HIV infection, provided that the suspected exposure poses a
significant risk of transmission of HIV as defined in the Rules of the Commission for Health
Services. The cost of tests for the exposed employee shall be borne by the employer, if
requested by the employee. Some employees may prefer to pay for their own test through a

personal or family physician or use the free testing of a Public Health Department.

Confidentiality
Confidentiality shall be strictly maintained by the agency for any employee with HIV
or HIV associated conditions as required by existing confidentiality rules and laws. Any
current confidentiality policies that are in force shall be updated by the agency to include the

HIV policy.

Prevention of Occupational Exposure
Basic programmatic requirements and guidelines for the control of potential exposure
to bloodborne pathogens including HIV virus are delineated in the Employees Workplace
Requirements for Safety and Health Policy in the State Human Resources Manual and in
the State Safety & Health Handbook

Sources of Authority
e N.C.G.S. § 126-4(10)
e 25NCAC 01N .0300
The following rules expired November 1, 2016:
e 25 NCAC 01N .0301 Education And Training
o 25 NCAC 01N .0302 Basic Education And Training Component

Acquired Immune Deficiency Syndrome (AIDS)
in the Workplace
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e 25 NCAC 01N .0303 Advanced Education And Training Component
The following rules are still in effect:

e 25 NCAC 01N .0304 Anti-discrimination

e 25 NCAC 01N .0305 Testing And Examination

e 25 NCAC 01N .0306 Confidentiality

o 25 NCAC 01N .0307 Complaints And Discipline

§8. History of This Policy

Date Version
November 1, 1990 First version
May 1, 1991 Deleted requirement for a Certificate of Completion to become a part

of employee’s personnel record.
Changed from two to three years for training to be completed.
Changed to November 1 (rather than within 6 months) to have

advanced training provided.

March 1, 1992 Deleted reference to Wellness Program — make agency responsible
for training.

June 1, 1992 Training requirement changed to comply with federal regulations.

December 5, 2019 Deletes obsolete language related to now expired rules and that

restates administrative rules that are still in effect listed in Section 7
Sources of Authority. This policy was codified before the ADA was
effective so many of the protections are now more fully addressed in
the ADA.

Acquired Immune Deficiency Syndrome (AIDS)
in the Workplace
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Policy

The State of North Carolina must ensure the delivery of critical services to citizens

and businesses even during times of adverse weather conditions and facilitate an orderly
transition to more limited operations if conditions make that necessary. Considering the
varied geographic locations and diversity of State operations, it is the intent of this policy to

establish a uniform statewide policy regarding how operations will be affected during times

Adverse Weather



§ 2.

§ 3.

STATE HUMAN RESOURCES MANUAL Leave
Section 5 Page 2
Effective: February 4, 2021

Adverse Weather Policy (cont.)

of adverse weather conditions and to establish guidelines for accounting for work hours, and
to educate state employees on their responsibilities.
NOTE: See Emergency Closing policy for conditions that warrant closure of a

facility/location such as an Emergency evacuation order or unsafe building structure.

Employees Covered

This policy applies to all employee’s subject to the State Human Resources Act.

Definitions

Adverse Weather Event: Snow, ice, high winds, storms, tornados, earthquakes, hurricanes,

flooding, and other weather events that may create a variety of safety risks to employees,
impede the ability of employees to travel to or from work, or impact the State’s ability to
maintain normal operations for clients, customers, patients, or the general public. Such
events, also can result in significant logistical challenges, before, during and after the event,
including preparation activities, loss of utilities, information technology (IT), communication
capabilities, shutting down and protecting computer servers, laboratories, etc. and other
critical infrastructure that may impede functioning of State agencies.

Adverse Weather Leave: Leave option to be utilized due to an adverse weather event by

employees not designated as Emergency, if no compensatory time is available to account

for the absence, and no other leave options are utilized.

Adverse Weather Leave Make-Up: Method for employees not designated as Emergency to
make up time missed from work which was recorded as adverse weather leave. Time must
be made up within ninety (90) days after the leave was so designated and can only be made
up with supervisor approval and consistent with all agency guidelines.

Declaration of a State of Emergency: Under certain adverse weather conditions, the

Governor may issue a declaration of a “State of Emergency.” The declaration of a “State of
Emergency” by the Governor does not suspend operations for state government. Rather,
during a “State of Emergency,” non-Emergency employees are strongly encouraged to stay
off the road unless it is an emergency travel situation and will be expected to follow the
provisions of the Adverse Weather policy for accounting for lost time from work.

Emergency Employees: Employees who are required to work during adverse weather

conditions because their positions have been designated in advance by their agency head

or designee as essential to agency operations or are designated “called-in” during an event

Adverse Weather
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as necessary in response to an adverse weather event in compliance with the agency’s
emergency response plan.

Emergency Operations: Services that have been determined necessary by the agency

head. These services typically fall into the areas of law enforcement/public safety, direct
patient care, facility maintenance, food service, but could also include support and
administrative operations and other jobs/services that are considered essential. These

operations may vary depending on the nature of the situation.

§4. Designation of Emergency and Non-Emergency Operations
Agency heads shall predetermine which operations will be designated as Emergency
during adverse weather conditions. Emergency employees are expected to report to or
remain at work during adverse weather and, if deemed necessary, to work a differing
schedule or shift than normally assigned. When required to report to work during these
events, the employee is expected to make a substantial and good faith effort to reach the

work site in a timely manner.

Emergency employees shall be notified in advance by the employing agency, in
writing (or alternatively by electronic means) of their designation. This notification may be
accomplished at any point in an employee’s service with the agency and will be considered
an ongoing condition of employment. Additionally, the agency may also take the unusual
measure of “calling-in” employees who are not normally designated as “Emergency” and
temporarily assigning them to this status, if a specific adverse weather or emergency event

SO requires.

Employees who are not designated as Emergency shall also be notified of their
designation and options for reporting to work and accounting for lost time from work during
adverse weather event. Employees are expected to make a good faith effort to report to
work or remain at work during an adverse weather event while using their best judgment to
remain as safe as possible. Employees who anticipate problems in their commute to and

from work should be permitted to make use of the adverse weather leave options.
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Closing Non-Emergency Operations During Adverse Weather Event (applicable to
specific locations impacted by event)

In general, State government offices and facilities are OPEN, during an adverse
weather event. However, limited staff resources or other logistical challenges or outcomes

from an adverse weather event may require the decision to limit non-Emergency operations.

Declaration of a State of Emergency:

Under certain adverse weather conditions, the Governor may issue a declaration of a
“State of Emergency.” The declaration of a “State of Emergency” by the Governor does not
suspend operations for state government. Rather, during a “State of Emergency,” non-
Emergency employees are strongly encouraged to stay off the road unless it is an
emergency travel situation and will be expected to follow the provisions of the Adverse
Weather policy for accounting for lost time from work. With the approval of the supervisor,
non-Emergency employees may be allowed to work from home or from an alternate work
site if their job duties can be accommodated by a temporary reassignment of duty station.
Suspending non-Emergency services at a specific State facility to the public only
(anywhere in the state):

Agency head or designee shall determine when services to the public at a specific
location shall be suspended due to conditions caused by the adverse weather event (i.e.,
limited staffing, short duration power outage, unsafe conditions at the work location, etc.)
Any such decision to suspend services/close to the public requires following a departmental
protocol to include a communication plan for notifying the public of suspended services.
Employees may work or operate under the Adverse Weather policy in the event of such

closing to the public.

Suspending non-Emergency services at a specific State facility to the public only
(anywhere in the state):

Agency head or designee shall determine when services to the public at a specific
location shall be suspended due to conditions caused by the adverse weather event (i.e.,
limited staffing, short duration power outage, unsafe conditions at the work location, etc.)
Any such decision to suspend services/close to the public requires following a departmental
protocol to include a communication plan for notifying the public of suspended services.

Employees may work or operate under the Adverse Weather policy in the event of

such closing to the public.
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Closing a specific State facility to non-Emergency employees and the public
(anywhere in the state):

A state facility is not to be closed to the public and employees merely due to the
occurrence of an adverse weather event. As noted above, the declaration of a “State of
Emergency” by the Governor is not a closing of state government. A closing including
employees would happen only if the specific location is unsafe for use or Emergency
evacuation is in place in which case the Emergency Closing policy would apply. Agency
heads shall determine when a location shall be closed to both the public and employees
following the Emergency Closing Policy when weather and/or building conditions are
determined by emergency/public safety officials or the agency head in consultation with the
agency’s safety officer and human resources director to be hazardous to life or safety of
both the general public as well as employees at a specific location or worksite. Any such
decision to close a specific location to the public and employees requires approval by the
Agency head or designee and transmission of an Emergency Closing Notification form to
the State Human Resources Director within five (5) calendar days after the occurrence. In

rare circumstances, based on severe conditions, the Governor may decide to

suspend non-Emergency operations in an affected geographical area. The Governor’s

Office will announce the suspension decision related to non-Emergency

administrative operations.

The Office of State Human Resources will communicate any such

announcement to Human Resource Directors. In these scenarios, impacted

employees shall follow the provisions of the Emergency Closing policy for

accounting for lost time from work.

NOTE: This is utilization of the Emergency Closing policy but listed within this policy for

clarity.

Early Release of non-Emergency employees at a specific location (anywhere in the
state):

When adverse weather conditions are forecast to commence during the scheduled
business day, the agency head or designee may inform non-Emergency employees of the
adverse weather event and encourage employees to use their best judgement in making

decisions regarding travel to and from work. The agency head or designee may make
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decisions regarding suspending services to the public at this time. Employees shall operate

under the Adverse Weather policy to account for time lost from work.

§5.6. Limited Operations or Closures for Rented or Leased State Facilities:
Agencies that lease office space from non-State entities should communicate to
employees that the agency, and not the landlord, will make the decision whether non-

Emergency or Emergency operations are suspended.

§ 6. Agencies that lease office space from non-State entities must prepare in advance for
adverse weather events:

1. Plan with property management;

2. Review applicable Continuity of Operations Plan (COOP);

3. Evaluate alternative arrangements for employees to continue working throughout the
event should the location be closed; and

4. Develop communication procedures that at a minimum include how communication
between property management and Director/Manager at the leased location will take
place, how Director/Manager will notify staff of any changes in operational status, and how
information about the status of the location will be shared with the appropriate Agency

Head (or designee.)

§7. Agencies must consider the following options when planning for adverse weather in
leased spaces when the facility is closed:

1. The agency shall make every effort to relocate affected employees to an alternate work
location.

2. If the agency is unable to relocate affected employees to an alternate work location, the
agency is responsible for determining if remote work may be completed elsewhere by
employees.

3. If the agency cannot relocate or provide remote work, the agency may approve the use of

the Adverse Weather policy to account for time not worked.
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§8. Communicating Adverse Weather Conditions and Impact on Operations
Agency heads or their designees shall be responsible for developing and maintaining
procedures for notifying employees of expectations for remaining at work, reporting to work,
or accounting for lost time from work time when adverse weather conditions arise. There

also shall be a communication plan for notifying the public if services are suspended.

§09. Failure of Emergency Employees to Report
An Emergency employee's failure to report to work or remain at work may result in

disciplinary action and requiring the hours missed to be charged to leave with or without pay,
as appropriate, as determined by management.
During adverse weather conditions, the Governor or the State Highway Patrol may ask
motorists to stay off the road unless it is absolutely necessary to travel. When this travel
notice is issued, a Emergency employee is still expected to report to work.
Exception: When weather conditions cause a Emergency employee to arrive late, the
agency head or designee may determine that the conditions justified the late arrival. A
Emergency employee is expected to notify his/her supervisor or designee of his/her inability
to report to work at the designated time due to weather conditions so essential work
operations are covered in his/her absence. In such cases, the lost time may be made up in

lieu of using paid leave or leave without pay.

§10. Return to Work
Employees are expected to return to work within a reasonable timeframe after an
adverse weather event at their worksite and the geographic areas within their commute to
and from their worksite. Communication between employees and their immediate supervisor

is essential during this time frame.

§11. Accounting for Time
Agencies are encouraged to develop guidelines regarding flexible work schedules
and/or alternative work arrangements which may be appropriate during adverse weather
events. When an employee not designated Emergency is unable to report to work, or reports

to work late due to adverse weather, time lost from work shall first be charged to accrued
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compensatory time (i.e., holiday, compensatory, overtime, gap hours, callback, on-call,
travel, or emergency closing comp time). If the employee does not have accrued
compensatory time or have sufficient compensatory time to cover the entire period of

absence, then the employee has the following options to account for time lost from work:
» use vacation leave,
+ use bonus leave, or
+ request approval to take leave without pay (LWOP).

Following agency guidelines where operational needs allow, and a supervisor
approves, an employee may be allowed to make up the time lost to adverse weather.
Make-up time is not an employee entitlement and agencies may differ on their protocols
permitting employees to make up or not make up work. Make-up time must be supported by
an operational need, and not the individual employee’s desire to make up time lost due to
adverse weather instead of using vacation leave, bonus leave or leave without pay.
Employees shall consult with their agency’s Human Resources Division for their agency

protocol in all cases.

The adverse weather policy does not cover child or elder care issues resulting from
school or day care center closing decisions that may occur in advance of or after adverse
weather events. For such situations, approved (compensatory time, vacation leave, bonus
leave, etc.) is the appropriate category to account for such absences, or an employee with
insufficient leave balances may request permission to take leave without pay. In addition, an
employee may work with their supervisor regarding standard flexible working arrangements

as determined by agency policy/practice.

Employees who are on prearranged vacation leave or sick leave must charge leave

to the appropriate vacation or sick leave account with no provision for make-up time.

§12. Adverse Weather Leave Make-Up Provisions

The agency may, but is not required, to offer employees the option of make-up time
in lieu of paid leave or leave without pay (LWOP) in accordance with the provisions outlined

below.

Adverse Weather



STATE HUMAN RESOURCES MANUAL Leave

Section 5 Page 9
Effective: February 4, 2021

Adverse Weather Policy (cont.)

If management approves adverse weather make-up time, the supervisor shall be
responsible for scheduling make-up time within the same pay period as the adverse
weather event, if possible.

If adverse weather leave make-up time cannot be scheduled within the same pay
period, management shall schedule the make-up time within 90 days of the adverse
weather absence. If it is not made up within 90 days, vacation or bonus leave shall be
charged. If there is insufficient vacation or bonus leave to cover the adverse weather
leave liability, payment for the time originally paid as adverse weather leave shall be
deducted from the employee’s next paycheck.

Management may schedule make-up time in a workweek which results in overtime, if
there is a bona-fide operational need to schedule overtime work. The supervisor shall
notify the employee when make-up time is approved and scheduled. Upon notice of
approval, the employee is expected to report to work and perform the make-up work
as scheduled.

Management and employees shall cooperate in making reasonable efforts to arrange
schedules and identify operational needs for overtime work in order to enable an
employee to be given the opportunity to make-up time not worked, rather than charging
it to leave.

Employees who volunteer to make up time on a holiday will not receive Holiday
Premium Pay or equal time off with pay. Supervisors must approve working on a
holiday to make up adverse weather time. (NOTE: For employees recording time in
the Integrated HR/Payroll system, time worked on a holiday to make up time should
be recorded as 9514 — Adverse Weather Make-Up which will prevent holiday premium
pay automatically.)

If an employee has an outstanding adverse weather leave liability (balance of leave

approved for make-up), all additional time exceeding regular work schedule worked after the

adverse weather absence shall be credited towards resolving the adverse weather leave

liability. This includes compensatory time earned for holidays, overtime, gap hours, callback,

on-call, travel or emergency closings.
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§13. Extended Leave of Absence

If an employee subsequently requests an extended leave of absence with or without
pay (including absences due to Family Medical Leave, Short-Term Disability and Worker’s
Compensation), the liability owed for time not worked during an adverse weather event shall
be resolved through use of vacation or bonus leave prior to the extended leave of absence.
If there is insufficient vacation or bonus leave to cover the adverse weather liability, the
amount paid for adverse weather leave shall be deducted from the employee’s paycheck
prior to the start of the extended leave of absence. An “extended leave of absence” is an
absence in excess of one half of the regularly scheduled workdays and holidays in the

month or in the pay period, whichever is applicable.

§14. Transfer to Another State Agency
If the employee transfers to another State agency before any adverse weather leave
liability is resolved, it must be charged to vacation or bonus leave or deducted from the final
paycheck if there is insufficient leave to cover the adverse weather liability prior to the

transfer.

§15. Separation
If an employee separates from State government before any adverse weather
liability is resolved, it must be charged to vacation or bonus leave or deducted from the final

paycheck, if there is insufficient leave to cover the adverse weather leave liability.

§16. Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S. § 126-4(5) and (10)

It is compliant with the Administrative Code rules at:

e 25 NCAC O1E .1005

§17. History of This Policy

Date Version

Adverse Weather
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January 28, 1955

* All absences from work must be charged to leave. When weather

conditions are severe enough to endanger the health or

October 1, 1971

» Establishment of adverse weather policy. Employees unable to
get to work due to hazardous driving conditions will be given an
opportunity to make up the hours lost or the employee may use
vacation or petty leave. No announcement will be made on radio or

any other means concerning the closing of State offices.

May 1, 1978

* An employee may make up time due to adverse weather without

being subject to overtime compensation.

February 1, 1982

» Adverse weather conditions policy approved for Wake County

and for areas outside of Wake County.

April 1, 1986 » Make-up provision revised to not allow time to result in overtime;
also special provision for catastrophic conditions added.

May 1, 1989 * Make-up time must be made up in one year.

July 1, 1995 * Revised make-up provisions that time must be made up within 12

months from occurrence of the absence. If not, charged to vacation

leave or leave without pay.

February 21, 2000

» Advisory Note added to incorporate the clarification in Mr.
Penny’s memo of February 21, 2000 regarding make-up time for
adverse weather. Employees may use compensatory time to make
up for time lost due to adverse weather if management approves the
overtime in response to bona fide needs for work in excess of forty
[40] hours. If there is no bona fide need for overtime, then the make-
up time must be limited to weeks when an employee has not worked
a full forty [40] hours due to scheduled or unscheduled absences.
safety of employees, an official determination will be made by State

Personnel.

September 30, 2002

» Added provisions for bonus leave.

August 1, 2003

» Changed the policy to allow closings in case of emergencies
other than weather conditions, such as terrorist acts, contamination

by hazardous agents, disruption of power, equipment failure, etc.
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Also, gives agencies and universities authority to make that decision

in certain instances. (Rule approved effective January 1, 2004.)

April 1, 2008

* Provision added to require agencies to report an emergency
closing when implementing the following provision which was
inadvertently omitted from the policy: “Individual agency heads or
their designees shall make decisions about closings when

emergency conditions affect that agency only.”

April 1, 2009

» Adds provision to clarify that employees who are on prearranged
vacation leave or sick leave during emergency closings will charge
leave to the appropriate account with no provision for make-up time
— the same as for adverse weather or other conditions of a serious

nature.

January 1, 2015

* Emergency closing provisions of the policy have been removed
and are included as an independent policy in the Leave Section of
the HR Manual titled “Emergency Closing”.

» Added definitions for adverse weather conditions,
mandatory/non- mandatory employees, and mandatory/non-
mandatory operations.

* Removed all reference to adverse weather “closures” and instead
reference “suspension of non-mandatory services”.

+ Clarified that the decision of “suspension of services” should only
apply to operations in the geographic area directly impacted by the
adverse weather conditions.

» Clarified that rented office space from a non-state entity should
have an agreement or understanding on who makes decisions on
the suspension of services based on adverse weather conditions.

+ Clarified that a declaration of a “State of Emergency” does not
impact the provisions of the Adverse Weather Policy concerning
decision making authority of agency heads and the expectation for
mandatory employees to report to work.

+ Addition of a requirement for non-mandatory employees to use

accrued compensatory time to account for the lost time from work. If
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there is no accrued comp time, then the employee will have a choice
to use vacation or bonus leave or leave without pay.

+ Clarification that the option for make-up time requires supervisor
approval which must be supported by operational need and not the
individual employee’s desire to make up the adverse weather in lieu
of use of leave or leave without pay.

* Removed the requirement for FLSA-nonexempt employees to
only be allowed to make up adverse weather leave during a week in
which they are using leave or have a paid holiday in order to avoid
overtime compensation.

» Supervisor is required to schedule the make-up time within the
same pay period if possible or within 90 days of the adverse weather
event.

* Time not made up within 90 days will automatically be deducted
from vacation or bonus leave if sufficient balances are available to
cover the liability. If the employee does not have sufficient leave to
cover the liability, then the outstanding balance will be deducted
from the next paycheck.

* The adverse weather liability shall be resolved prior to an
employee starting an extended leave of absence.

* Removed the requirement for adverse weather “suspension of

service” decisions to be reported to the State HR Director.

February 4, 2016

* Added new definition of Adverse Weather.

* Updated “Landlords do not make the decision to suspend
operations” heading to “Limited Operations or Closures for Rented
or Leased State Facilities” for clarity.

» Changed “Administrative agencies within Wake County” to
“Administrative Operations within Wake County” for clarity.

* Removed mention of the University of North Carolina System.
SHRC approved an Adverse Weather and Emergency Event Policy
for the

» University of NC System, effective January 1, 2016
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* Added “Early Release due to Adverse Weather” to allow
reasonable time for employees to return home or to a safe location
prior to the commencement of an adverse weather event.

* Added “Return to Work” to clarify a reasonable time in which an
employee is expected to return to work after an adverse weather
event.

» Updated “Accounting for Time” to include early release.

* Removed National Weather Service designation, as adverse
weather conditions also apply during periods of time that are not

designated or issued by the National Weather Service.

» Accounting for Time reworded to provide clarity and advises
agencies to develop guidelines regarding flexible work schedules
and/or alternative work arrangements which may be appropriate
during adverse weather events. Also advises employees to consult
with their agency Human Resources Division for their agency
protocol in all cases.

* Renamed Make Up Provisions section to Adverse Weather Leave
Make-Up Provisions and rearranged paragraphs for flow and
readability. Also added a note for employees recording time in the
Integrated HR/Payroll system, time worked on a holiday to make up
time should be recorded as 9514 Adverse Weather Make-Up which
will prevent holiday premium pay automatically.

+ Extended Leave of Absence section was revised to clarify the
liability owed for time not worked during an adverse weather event
shall be resolved through use of vacation or bonus leave prior to the
extended leave of absence.

» Transfer to Another State Agency section was revised to provide
clarity if an employee transfers to another state agency before any
adverse weather leave liability is resolved, it must be charged to
vacation or bonus leave or deducted from the final paycheck if there
is insufficient leave to cover the adverse weather leave liability prior

to the transfer.
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* Minor revisions were made in the Separation section to clarify if

an employee separates from state government before any adverse
weather leave liability is resolved, it must be charged to vacation or
bonus leave or deducted from the final paycheck if there is

insufficient leave to cover the adverse weather leave liability.

October 3, 2019

* Reworded and clarified the Policy section to strengthen the intent
of the Adverse Weather Policy.

» Added Note to reference Emergency Closing Policy for conditions
that warrant closure of a facility/location such as a mandatory
evacuation order or unsafe building structure.

» Definitions: Added new definitions to explain commonly used
terms that were not included in the policy previously. These terms
include the following:

* Adverse Weather Leave

* Adverse Weather Make-Up

» Declaration of a State of Emergency

» Deleted non-mandatory employees and non-mandatory
operations definitions as these terms are no longer used in this
policy.

» Designation of Mandatory and Non-Mandatory Operations-

* Verbiage was revised to spell out expectations regarding
reporting to work, remaining at work or differing schedules/shifts for
employees designated as mandatory.

* Verbiage was revised to provide clearer guidance to agency
management regarding designating employees as mandatory; also
includes that notifications may occur at any point in time and as such
is considered a condition of employment.

» Added verbiage to permit agencies to call-in employees who are
not normally designated as mandatory and temporarily assign them

to this status if a specific adverse weather event requires such

action.
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* Renamed Who Determines When Non-Mandatory Operations will
be Suspended Due to Adverse Weather Condition section to Closing
Non-Mandatory Operations During Adverse Weather Event for
improved flow and reorganization of related topics.

» Deleted Administrative Operations within Wake County section as
the intent of this section is now reflected in the Closing a specific
State facility to non-mandatory employees and the public section.

» Deleted Agencies with Non-Administrative Operations within
Wake County and Staff Outside the Wake County Area Including 24-
hour Operations section as this matter is now addressed in the
Suspending non-mandatory services at a specific State facility to the
public only section.

+ Clarified and created a new sub-section which addresses the
Suspension of non-mandatory services to the public only which may
be caused due to short duration power outage, limited staff issues
which necessitate suspension of services. Also clarifies employees
may work or operate under the Adverse Weather policy in the event
of such closing to the public.

» Closing of a state facility to non-mandatory employees and to the
public is listed to merely clarify state facilities are not to be closed
based on adverse weather events and that a State of Emergency by
the Governor is not a closing of state government. Also added
verbiage in an attempt to differentiate adverse weather from the
emergency closing policy (includes agencies responsibility for
reporting actual emergency closings to OSHR within five days after
the occurrence).

» Expanded the Early Release of non-mandatory employees at a
specific location section which is intended to encourage employees
to use their best judgement in making decisions regarding travel to

and from work. This section also restates the agency head or

designee may make decisions regarding suspending services to the
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public at this time and notes employees shall operate under the
Adverse Weather policy to account for time lost from work.

» Limited Operations or Closures of Leased State Facilities clarifies
and adds guidance to agencies to prepare in advance of adverse
weather events. This includes:

» Plan with property management;

* Review applicable Continuity of Operations Plan (COOP);

+ Evaluate alternative arrangements for employees to continue
working throughout the event should the location be closed; and

* Develop communication procedures that at a minimum include
how communication between property management and
Director/Manager at the leased location will take place, how
Director/Manager will notify staff of any changes in operational
status, and how information about the status of the location will be
shared with the appropriate Agency Head (or designee.)

» Agencies must consider the following options when planning for
adverse weather in leased spaces when the facility is closed:

» The agency shall make every effort to relocate affected
employees to an alternate work location.

+ |f the agency is unable to relocate affected employees to an
alternate work location, the agency is responsible for determining if
remote work may be completed elsewhere by employees.

+ If the agency cannot relocate or provide remote work, the agency
may approve the use of the Adverse Weather policy to account for
time not worked.

» Communicating Adverse Weather Conditions and the Suspension
of Non-Mandatory Operations was renamed to Communicating
Adverse Weather Conditions and Impact on Operations to better
align with the content in the section. Also charges agencies with

developing a communication plan for notifying the public is services

are suspended.
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+ Failure of Mandatory Employees to Report section revised the
Exception note to delete the words “no disciplinary action will be
taken” from the last sentence.

* Return to Work section was revised for readability by reframing
sentences; reasonable timeframe explanation was deleted.
September 25, 2019.

February 4, 2021

Policy reviewed by Total Rewards-Salary Administration Division to
confirm alignment with current practices and by Legal, Commission,
and Policy Division to confirm alignment with statutory, rule(s), and
other policies. No substantive changes. Updated Adverse Weather
policy to more closely reflect Administrative rule 25 NCAC 01E
.1005, by updating the usage of “Mandatory” (e.g., “Mandatory
Employees”, “Mandatory Operations”) to “Emergency”. Reported to
SHRC on February 4, 2021.
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Policy

Prior to extending an offer of employment it is required that reference checks be
completed on the selected applicant. The applicant’s signed application authorizes the State

to request information pertinent to the applicant’s work experience, education, and training.

Coverage
This Policy applies to all candidates who are applying for positions which are subject
to State HR Commission policies issued under N.C.G.S. § 126-4(4). This includes, but is
not limited to probationary, time limited, exempt policymaking, and exempt managerial
employees. It does not apply to public school employees, employees of the Community
College system, or other employees who are exempt from State HR Commission policies
issued under N.C.G.S. § 126-4(4).

Definitions

Criminal Background Check: a search of county, state, federal and/or national databases to

provide information about an applicant’s criminal history.

Employment Verification: process of confirming current or past employment provided by an

applicant by verifying job titles and dates of employment. Salary history is not to be
considered.

Reference Check: a process of getting information about an applicant from their previous

employers, schools, and other available resources. Reference checks are used to verify

information given by the applicant during the interview, on the application, and through
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supplemental documents supplied by the applicant. Reference checks are also used to

determine new information such as eligibility for rehire, active disciplinary actions, and

attendance.

§4. Employment Verification

1. Verify employment with at least two recent employers. Confirm:

Dates of Employment
Position(s) held
Eligibility for Rehire

2. Do not ask about salary history.

In addition, academic credentials must be verified. See the Selection of Applicants

Policy, Section 5, for details about verifying academic credentials.

The employment verification and reference check may be combined if applicable.

§5. Reference Checks

1. Call or email a minimum of two individuals listed as current or most recent prior

supervisors on application (for work most related to the job being sought):

Overall performance

Attendance

Experience applicable for job being sought

Reason for leaving

Eligibility for rehire

Whether the applicant was involuntarily terminated for cause

Any active disciplinary actions (See the Disciplinary Action Policy, section VI, for

the situations in which a disciplinary action remains active for North Carolina state

employers.)

2. If applicant has current or prior work history with a state agency or university, at least

the most recent state agency or university must be contacted for one of the two

required reference checks. The reference check can be either with the previous

supervisor or through the hiring agency Human Resources Office.

In addition, an agency may choose to make part of its systematic hiring process

obtaining copies of performance documents within NCVIP pursuant to N.C.G.S. § 126-

Applicant Reference Checks
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24(2a). The agency must be consistent about whether it obtains these documents for its job
openings. If the overall performance appraisal rating shows the employee has an active
disciplinary action or is “Not Meeting Expectations,” the hiring manager should discuss with
the hiring Agency Head or designee before extending a job offer.

If the reference check shows that the employee was involuntarily terminated from a
prior state agency, is not eligible for rehire with a previous employer, or has an active
disciplinary action:

* In this situation, approval to extend a job offer must be obtained from the hiring

Agency Head or designee.

* An applicant who was terminated due to a Reduction in Force or who was

involuntarily terminated an in “End of Appointment” separation (usually created when

an employee exempt from the State Human Resources Act is replaced) does not
require approval from an agency head or designee, unless they have an active
disciplinary action.

For reference checks:

¢ If unable to obtain references from the current or former supervisors (generally

due to the inability to reach the previous supervisor or the unwillingness to share
information), others in the management chain or the prior employer's Human
Resources office may be substituted.

e Some references may not be able to answer all the questions in a reference

check. That does not automatically remove an applicant from consideration.

¢ If the applicant recently finished school or has limited work history and is unable

to provide contact information for two supervisors, references may be obtained
from educators or organizations where the applicant has served in volunteer

roles.

§6. Criminal Background Check (If Agency requires background check for position.):
1. Background checks should be done after the initial interview unless the position is
one that a criminal conviction would legally preclude the person from employment in

the particular position for which they applied.

Applicant Reference Checks
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For All Background Checks:

When assessing an applicant’s background information, apply the job-related
standards consistently, regardless of their race, national origin, color, sex
(including sexual orientation, pregnancy, and gender identity/expression),
religion, disability, genetic information (including family medical history), or age
(40 or older).

Any use of an applicant’s background information to make an employment
decision must comply with federal and State laws that protect applicants and
employees from discrimination, including retaliation.

Review and follow agency guidelines to ensure consistency in background check
processes.

See the Selection of Applicants Policy, Section 4, if the agency discovers than an

applicant provided false or misleading information on a State application.

Agencies shall create their internal processes to:

1.

Follow this policy’s required reference check procedures and templates, unless the

agency receives written approval by OSHR to establish agency guidelines,

procedures and templates that meet minimum requirements.

Ensure required employment verification and reference checks are completed on
selected applicant.

Ensure background checks are conducted, as required by an agency.

Ensure approval is obtained from the hiring agency head or designee prior to
extending a job offer to any applicant who has a prior involuntary termination
from a state agency, is not eligible for rehire with a previous employer, or has an

active disciplinary action.

Identify when a hiring manager can independently decide to hire an applicant whose

employment verification or references indicate they are not eligible for rehire by

another employer/agency due to non-performance/conduct reasons (ex. failure to

provide 2 weeks’ notice).

Delegation to a hiring manager does not eliminate the requirement that approval

must be obtained from an agency head or designee to extend an offer to a

Applicant Reference Checks
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candidate with state experience who has a) a prior involuntary termination from a
state agency or b) an active disciplinary action.
Train managers on required reference check procedures and templates.
Identify when an agency head or designee should review and approve hiring an
individual when there is a nexus between a criminal record and the position’s duties.
Conduct annual self-assessment of agency’s reference check processes to ensure

standards contained in this policy.

§09. Office of State Human Resources Responsibilities

The Office of State Human Resources shall:

Provide training and consultation to agency human resources staff.

Provide required reference check procedures and templates.

Review variation requests for agency guidelines to confirm acceptable substitute.
Develop a self-assessment program and require that agencies periodically conduct
self-assessments and report the results to the Office of State Human Resources.
Include program review of the reference check processes in regular agency

performance audits.

§10. Sources of Authority

This policy is issues under the authority of:

N.C.G.S. § 126-4(4) (authorizing the Commission to adopt rules or policies governing

“[rlecruitment programs designed to promote public employment ... and attract a
sufficient flow of internal and external applicants”);

N.C.G.S. § 126-14.3(1) (requiring the Commission to adopt rules or policies to

“[a]ssure recruitment, selection, and hiring procedures that encourage open and fair
competition for positions in State government employment and that encourage the

hiring of a diverse State government workforce”)

This policy is compliant with:

N.C.G.S. § 126-30(b) (requiring that the “employing authority within each

department, university, board, or commission, shall verify the status of credentials
and the accuracy of statements contained in the application of each new employee

within 90 days from the date of the employee’s employment”).

Applicant Reference Checks
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§11. History of This Policy

Date Version

February 4, 2021 First version. Policy created by Deputy Director/Recruitment Division
to confirm alignment with required practices and by Legal,
Commission, and Policy Division to confirm alignment with statutory,

rule(s), and other policies. Presented to SHRC on February 4, 2021.

December 8, 2022 Update policy to:

(effective February * Ensure it does not create barriers to entry for public-sector

15, 2023) employees. Questions about involuntary dismissal for cause and
disciplinary actions now required in reference check regardless
whether employee previously worked for the State.

» Based on agency feedback, assist in reducing the time to hire by
streamlining the employment verification and reference checks
process. Performance management check now optional, rather

than required.

Applicant Reference Checks
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Purpose

The purpose of this policy is to define employment requirements and summarize eligibility for
benefits for the different types of employee appointments and define career State employee

status.

Definition of Appointment

An appointment is the approval or certification of an applicant or employee to perform the
duties and responsibilities of an established position subject to the provisions of the State
Human Resources Act. The selection and appointment of all personnel into classified state
service shall be made by the head of the agency subject to final approval of the State Human
Resources Director. The following are the types of employee appointments:

* Probationary

* Permanent

* Time-Limited

* Temporary

Appointment Types and Career Status
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(For employees hired or reemployed before, on or after October 1, 2015)

Probationary Appointment

Individuals receiving initial appointments to permanent positions must serve a
probationary period. The probationary period is an extension of the selection process, and
provides the time the new employee needs to achieve performance at or above the
expectations of the job or to be separated if performance does not meet acceptable
standards.

Individuals who are reemploying to a permanent position after a separation shall
also serve a probationary period.

The probationary period shall be 12 months of either full-time or part-time employment
from the actual date of employment or reemployment. Periods of extended leave of absence
with or without pay do not suspend or increase the duration of the probationary period beyond
12 months. Extended leave is defined as leave in excess of one-half of the regularly
scheduled workdays and holidays in the month. The probationary period in this policy is not

the same as the probationary period prescribed for criminal justice officers.

Responsibility of Supervisor during Probationary Period

The conditions of the probationary appointment shall be clearly conveyed to the
applicant prior to appointment. During the probationary period, the supervisor shall work
closely with the employee in counseling and assisting the employee to achieve satisfactory
performance. The supervisor shall establish a work plan for the probationary employee and
shall review the probationary employee’s performance in compliance with the timeframes
outlined in the Performance Management Policy located in Section 10 of the State Human
Resources Manual. At the end of the probationary period when the supervisor, in
consultation with other appropriate administrators, determines that the employee’s
performance indicates capability to perform satisfactorily and merits retention in the position,
the employee shall be given a permanent appointment to the class. If instead, the supervisor
determines that the employee’s performance indicates that the employee is not suited for the
position and does not meet acceptable performance standards, or for other causes related
to performance of duties or personal conduct detrimental to the agency, the employee shall
be separated from that position. The supervisor has the discretion to separate any employee

not meeting acceptable performance standards or for other causes related to performance
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(For employees hired or reemployed before, on or after October 1, 2015)

of duties or for personal conduct detrimental to the agency, prior to the completion of the 12-
month probationary period. In this case, the supervisor should document the justification for

the separation based on the previously documented performance discussions.

§5. Personnel Changes not subject to a Probationary Period
A probationary period shall not be required when an employee with a permanent
appointment has any of the following changes:
+  Promotion,
« Transfer,
+  Demotion,
« Reinstatement after leave of absence, or
+ Return of a policy-making/confidential exempt employee to a non-policy-making

position.

§ 6. Probationary Period Requirement for Reduction-In-Force Reemployment
An employee with reduction-in-force priority consideration will be required to serve a
new probationary period if the employee returns to work after a 31-day break in service.
The employee must work another 12-month probationary period before career status is

attained.

§7. Local Government Transfer Provisions

Employees transferring from a local government entity subject to the State Human
Resources Act and who have already attained career status are not required to serve another
probationary period. Employees who have a break in service (more than 31 days) between
employment with the local government entity subject to the State Human Resources Act and
the receiving state agency will be required to work a new probationary period of 12 months
before career status is attained. Employees transferring from a local government entity that
is exempt from the State Human Resources Act shall be required to work a 12-month

probationary period before career status is attained.

Appointment Types and Career Status



STATE HUMAN RESOURCES MANUAL Employment and Records

Section 3 Page 4
Effective: February 15, 2023

Appointment Types and Career Status Policy (cont.)
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§8. Permanent Appointment

A permanent appointment is an appointment to a permanently established position
when the incumbent is expected to be retained in the position on a permanent basis. A
permanent appointment shall be given when the requirements of the probationary period
have been satisfied, or a time-limited appointment extends beyond three years of continuous
employment in the same time-limited position.

Individuals receiving initial appointments or reemploying after a break in service_in
state government must first serve a probationary appointment before being eligible for a
permanent appointment.

§9. Time-Limited Appointment

A time-limited appointment is an appointment that has a limited duration:

« A time-limited appointment may be made in a permanent position that is vacant due
to the incumbent’s leave of absence. Time-limited appointments in a permanent
position may be made when the replacement employee’s services will be needed for
a period of one year or less.

« A time-limited appointment may also be made in a time-limited position. If an
employee is retained in a time-limited position beyond three years, the employee shall

be designated as having a permanent-appointment.

§10. Temporary Appointment

A temporary appointment is an appointment for a limited term, normally not to exceed
three to six months, to a permanent or temporary position. Upon request, the Office of State
Human Resources shall approve a longer period of time; but in no case shall the temporary
employment period exceed 11 consecutive months.

Exceptions:

- Full-time students are exempt from the 11-month maximum limit. For purposes of
this policy, “full-time students” are defined as those undergraduate students taking at

least 12 credit hours or graduate students taking at least 9 credit hours.

Appointment Types and Career Status
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+ Retired employees are exempt from the 11-month maximum limit if they sign a
statement that they are not available for, nor seeking permanent employment, and
are drawing a retirement income and/or Social Security benefits.

« Inmates that are on a work-release program are exempt from the 11-month maximum
limit.

« Interns are exempt from the 11-month maximum limit. For purposes of this policy,
“‘interns” are defined as those students who, regardless of the number of credit hours
enrolled, work to gain occupational experience for a period of time not to exceed three
months.

- Externs are exempt from the 11-month maximum limit. For purposes of this policy,
“externs” are defined as those students who, regardless of the number of credit hours
enrolled, are employed as part of a written agreement between the State and an

academic institution through which the student is paid and earns course credit.

Trainee Status

As stated in the Pay Administration Policy, a trainee progression can be established
where appropriate to allow hiring of trainees when knowledge or skills, for a job classification,
are not available in the existing labor pool or cannot be learned in a short period. See the Pay
Administration Policy for specific information on setting salary progressions for trainees.

Trainees need not meet the minimum education and experience requirements for the
position. Trainees may be hired only if no qualified candidate remains under consideration who
meets the minimum education and experience requirements. The employee must meet the
minimum education and experience requirements for the position within 24 months after the
beginning of the trainee progression.

Trainee status is not a type of appointment. A trainee in a permanent position is a
permanent employee and will become a career state employee if the trainee meets the criteria

below.

Career State Employee Defined
Career State employee is a State employee or a local government employee who:

« isin a permanent position; and
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« has been continuously employed by the State of North Carolina or a local entity as
provided in G.S. 126-5(a)(2) in a position subject to the State Personnel Act for the
immediate 12 preceding months.

Employees who are hired by a State agency, department or university in a sworn law
enforcement position or forensic scientist position and who are required to complete a formal
training program prior to assuming law enforcement or forensic scientist duties with the hiring
agency, department or university shall become career State employees only after being
employed by the agency, department or university for 24 continuous months.

§13. Separation Prior to or After Achieving Career Status

Prior to achieving career status, an employee may be separated from service for
causes relating to performance of duties or for personal conduct detrimental to the agency
without right of appeal or hearing. Except in cases of discrimination, a separation prior to
achieving career status is not subject to the right of appeal. An employee alleging
discrimination, may file a complaint following the process outlined in the Employee

Grievance Policy located in Section 7 of the State Human Resources Manual.

Once an employee has achieved career status, the employee may be separated
from service for causes relating to performance of duties, grossly inefficient job performance
or for unacceptable personal conduct by following the process outlined in the Disciplinary
Action, Suspension and Dismissal policy found in Section 7 of the State Human Resources
Manual. The career State employee may appeal the separation by following the process
outlined in the Employee Grievance Policy located in Section 7 of the State Human

Resources Manual.

§14.  Eligibility for Employee Benefits Based on Appointment Type
Eligibility for employee benefits such as accrued leave, paid holidays, total state
service credit (TSS), retirement and health insurance benefits is based on an employee’s
type of appointment and the number of hours regularly scheduled to work in the workweek

as follows:
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Appointment | Full-Time (40 or Part-Time (30 to 39 | Part-Time (20 to 29 | Part-Time (less than
Type more hours) hours) hours) 20 hours)
Leave — Prorated
Holidays— Prorated hi?i\c/iz ‘Sfr;’:s:gfe q
: Leave — Yes TSS Credit — Yes ys— Leave — No
Probationary, . TSS Credit — Yes .
Holidays — Yes Must work at least 9 ; Holidays— No
Permanent . Retirement — No .
. TSS Credit — Yes | months per year to TSS Credit — No
and Time- . - Health Ins. — No but ;
limited Retirement — Yes | be eligible for do have the option Retirement — No
Health Ins.- Yes retirement and full Health Ins. - No
for self -pay
coverage health
. coverage
insurance.
Temporary No benefits No benefits No benefits No benefits

Eligibility for severance pay consideration and

reduction

reemployment is based on appointment type as follows:

in force priority

Appointment Type Eligibility
Probationary Not eligible for severance or priority reemployment
Permanent Eligible for severance consideration and priority reemployment
. - Only eligible for severance consideration and priority reemployment if
Time-Limited . ) . L "
continuously employed for 36 months in the same time-limited position
Temporary Not eligible for severance consideration or priority reemployment

Disclaimer: This is just a summary overview of eligibility for benefits.

You should refer to

the associated policy in the State Human Resources Manual for specific provisions related

to the administration of accrued leave, paid holidays, total state service, severance pay, and

priority reemployment. For policy provisions associated with retirement and health insurance

benefits, you should contact the N.C. Office of the State Treasurer.

Sources of Authority

e This policy is issued under the authority of N.C.G.S. § 126-4(6) (authorizing the

Commission, subject to the approval of the Governor, to establish policies on the
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§ 16.

STATE HUMAN RESOURCES MANUAL Employment and Records
Section 3 Page 8
Effective: February 15, 2023

Appointment Types and Career Status Policy (cont.)
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“appointment, promotion, transfer, demotion and suspension of employees”) and

N.C.G.S. § 126-4(7a) (authorizing the same for policies on “separation of employees”).

¢ This policy is consistent with the administrative rules adopted by the Commission on this
topic, 25 N.C.A.C. 01C .0401 to .0413.

History of This Policy

Date Version
August 4, 2016 First version
August 18, 2017 Added the full definition of “Career State employee” per HB495 and

HB1044 Included: Employees who are hired by a State agency,
department or university in a sworn law enforcement position or
forensic scientist position and who are required to complete a formal
training program prior to assuming law enforcement or forensic
scientist duties with the hiring agency, department or university shall
become career State employees only after being employed by the

agency, department or university for 24 continuous months.

October 13, 2022 Modified policy to make clear that three-year time period calculation
for time-limited positions counts time in the same time-limited
position. Updated the policy’s limit on continuous temporary

employment to match change in Administrative Code rule.

December 8, 2022 Provided more information on trainee status, including making clear
(effective Feb. 15, that trainee status is not a type of appointment, and that trainees
2023) may be hired if no qualified candidate remains under consideration

who meets the minimum education and experience requirements.
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POLICY UPDATE State Human Resources
Bonus Leave

Beginning September 1, 2015 Bonus Leave will no longer be part of the Approved Leave (Code: 9000)
hierarchy. All leave-eligible state employees will use a new Attendance/Absence (A/A) type (Code: 9100)
to request Bonus Leave.

Change to Approved Leave Hierarchy
CURRENT HIERARCHY

22 - Holiday Comp

20 - Overtime Comp

21 - Gap Hours

23 - Callback Comp
26 - On Call Comp
24 - Travel Comp

27 - Emergency Closing Comp

- Effective September 1,
29 - Incentive Leave 2015, Bonus Leave will
10 - Vacation Leave have a separate A/A Type
50-Bonuslegve >>> 9100 - Bonus Leave

31 - Advance Vacation Allowed

Policy still requires that Comp Leave be used before Bonus Leave; when you access your timesheets, the
system will not allow you to record Bonus Leave if Comp Leave balances exist. See example below:

Employee Self Service (ESS):

| Record Working Time

»—.1, 2 3 -
Edit Review and Save Completed
0 Comp balance(z) available for A2s 5000 ghould be recorded instead of A4 9100 (Bonus LEE‘-’ED
Erroneous records exist. Mavigation is not possible

Bonus Leave DOES NOT expire. It is
recommended that you reserve Bonus
Leave until all other Approved Leave is

used.

If you have any questions, contact your agency’s HR representative.
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Note: The expanded delegation of authority provided in this Career Banding Salary Administration Policy for the
UNC System will be reassessed within a two-year period for determination of continuing or modifying the
policy and its administration.

I. POLICY

A. Purpose. It is the policy of the university to compensate its employees at levels sufficient to encourage
excellent performance and to maintain labor market competitiveness necessary to recruit, retain, and
develop a competent and diverse work force. It is also the policy of the university to ensure that sound
salary administration practices are followed and applied in order to maintain equitable compensation for
similarly situated employee populations.

B. UNC Institutional Plans. Each UNC constituent institution is responsible for developing a Salary
Administration Plan that ensures fair and equitable employee treatment through consistent application of
career banding policy and guidelines. Pay decisions are the responsibility of individual institutions within
the bounds of policy and guidelines. In all cases, institutional management must consider pay factors and
provisions of the institution’s Salary Administration Plan when making salary determinations. Institutional
management is responsible for documenting the justification for salary decisions and for ensuring equity in
accordance with the institution’s Salary Administration Plan and its strategic goals and initiatives.

Il. CAREER BANDING TERMS

A. Branch/Role (Banded Classifications). The Career Banding Compensation System includes 10 Job Families
of professional fields. Each Family includes Branches of similar work categories within those professional
fields, and Branches are then divided into specific Roles, also referred to as Banded Classifications. Each of
these classification titles is further divided into three competency levels (Contributing, Journey, and
Advanced). Position descriptions are assessed and assigned a Branch/Role and Competency Level in
comparison to the Career Banding Classification Specifications and Competency Profiles available on the
UNC System Human Resources website.

B. Classification Specifications and Competency Profiles. Documents that define a banded classification’s
typical range of position duties, the competencies required to perform those duties at the defined
competency level (Contributing, Journey, and Advanced), and the minimum experience and training
requirements to perform the work at those levels. Compensation analysts use the classification
specifications and competency profiles in assessing position description documents and assign an
appropriate banded classification title and competency level for the position.

C. Competencies. Sets of knowledge, skills, and abilities that employees need to perform their work
successfully within a banded classification as defined in the Classification Specifications document and in
the Competency Profile. Each banded classification includes three competency levels:

Division of Human Resources Page 1 of 10
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1. Contributing Competencies. The knowledge, skills, and abilities that are minimally necessary to
perform a position classified at the contributing competency level based on business need.

2. Journey Competencies. Fully acquired knowledge, skills, and abilities demonstrated in the employee’s
work that meet the business need for positions classified at the journey competency level.

3. Advanced Competencies. The highest level and/or broadest scope of knowledge, skills, and abilities
required and demonstrated in the employee’s work for positions classified at the advanced
competency level.

D. Market Index (Ml). A ratio of an employee’s salary to the appropriate competency market rate calculated
by dividing the employee salary by the competency market rate. A market index of 1.00 indicates a salary
equal to the competency market rate, whereas a market index of 0.95 indicates an employee salary that is
5% below the market rate and a market index of 1.05 indicates an employee salary that is 5% above the
market rate.

E. Market Halo. The “halo” is the portion of the pay band that is within 10% above or 10% below a market
rate. Most employee salaries would fall within this portion of the pay band, subject to available funding
and equity considerations. The market halo can be used as part of the pay factor analysis for salary
administration when comparing salaries for similarly situated employees.

F. Market Rate. The journey market rate is the central pay market rate for a classification salary band as
determined through an analysis of the labor market by UNC System Human Resources when comparing
benchmark classifications to relevant local, state, regional, and/or national organizations that recruit and
hire employees with the same or similar competencies. Additional market rates are then determined,
based around the journey market rate, and set as a contributing market rate for classifications at the
contributing competency level and an advanced market rate for classifications at the advanced competency
level. These market rates then establish the available salary ranges for a position based on its classification
and competency level.

G. PayBands. The market-determined salary range for each banded classification in the career banding
system approved by the State Human Resources Commission. Each pay band has a minimum and
maximum rate, with market rates for each position competency level (contributing, journey, advanced).

H. Pay Equity. This is a fairness criterion that takes into consideration the proximity of one employee’s salary
to the salaries of others who have comparable levels of: education, certifications, and experience; duties
and responsibilities; and knowledge, skills, and abilities. It considers salary compression, criticality of the
position to the mission of the unit, and other organizational factors.

I.  Pay Factors. Each proposed salary action requires thoughtful consideration of the following “F.A.l.R.” pay
factors: Funding; Appropriate Competency Market Rate; Internal Pay Alignment; and Required
Competencies. (See Section Il for more information.)

J.  Position Description. The central document for career banding classifications. The position description
includes: a list of job duties for a position; time and effort required for those duties; training and
experience necessary to accomplish those duties at the level required for the position, mental and physical
requirements for accomplishing those duties; including other considerations under the Americans with
Disabilities Act; competencies associated with the position; and reporting/organizational relationships.
Management completes and maintains a description for each position, revising and resubmitting to human
resources for analysis as needed. Human Resources compares the duties and other information provided in
the position description, compares these to the career banding Classification Specifications and
Competency Profiles to determine the most appropriate banded classification and competency level for the
position.
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K. Range Revisions. A pay band revision is any change in a salary range approved by the State Human
Resources Commission and resulting from changes in the labor market. Typically, this will result in a
change in the minimum, contributing, journey, advanced, and maximum rates for the band but may not
necessarily mean a change in all five reference points. However, for a band revision to occur, at least the
journey market rate must change. UNC System Human Resources regularly assesses the pay bands for each
banded classification. UNC System HR will conduct periodic market research to reassess one or more pay
bands. Market research involves comparing benchmark classifications to relevant local, state, regional,
and/or national organizations that recruit and hire employees with the same or similar competencies to
ensure that the career banding compensation system remains comparable and competitive to the current
labor market. Revisions to pay bands must be reviewed and approved by the State Human Resources
Commission prior to implementation.

L. Salary Compression. When the pay of one or more employees is close to the pay of more highly trained
and experienced -- but otherwise similarly situated -- employees performing the same duties and
responsibilities in the same position at the same agency. Compression also occurs when the pay of one or
more employees is close to the pay of those in higher level classifications or competency levels, such as
managerial positions, or close to the pay of employees performing more complex or higher-level duties
within the same classification and competency level. In some cases, funding differences or other neutral
factors may make salary compression unavoidable. “Similarly situated employees” means employees in the
same banded classification in the same institution, School/Division, and/or work unit who have comparable
levels of: education and experience; duties and responsibilities; and knowledge, skills, and abilities.

. PAY FACTORS

A. Financial Resources. The amount of funding that is available when making pay decisions based on
university business need:

1. Available budget
2. Funding priorities

B. Appropriate Competency Market Rate. The rate applicable to the functional competencies necessary
for the position and demonstrated by the employee based on:

1. Competency market rates and related market information

2. Overall competency level required for the position and aligned with the classification competency
profile

3. Individual competencies associated with the classification level and required for a position’s
assigned duties.

C. Internal Pay Alignment. The consistent relative alignment of salaries among employees who
demonstrate similar required competencies in the same banded classification and competency level
within a work unit or organization considering:

1. Current internal pay alignment (equity) based on demonstrated and relevant competencies of
similarly situated employees in a classification competency level

2. Current employee salaries and any existing salary compression or salaries below the expected
salary range within the pay band

3. Current market-based salary climate for new recruitments that may affect the level of the
minimum salary needed to secure candidates for a position also considering other compensation
options (e.g., application of sign-on/retention bonuses when relevant and available)

4. Evidence-driven prioritization for salary enhancements based on available funding and aligned
with the institution’s Salary Administration Plan
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Pay equity is of utmost importance, and it is the responsibility of each constituent institution to
monitor and address any potential equity issues and to avoid exacerbating any existing pay inequity.
Each institution is responsible for maintaining internal pay equity. If a potential equity issue is created,
the proposed salary action must also contain a written plan to address how the institution or work unit
will adjust similarly situated employee salaries affected by the proposed salary action when funding
becomes available to address the inequity.

Salary actions must also document plans if a proposed salary action for an employee will result in the
employee’s being out of alignment with similarly situated employees. “Similarly situated employees”
means employees in the same banded classification in the same institution, School/Division, and/or
work unit who have comparable levels of: education and experience; duties and responsibilities; and
knowledge, skills, and abilities.

Work units should take a consistent approach in assessing and prioritizing salary adjustments to
address internal pay alignment and equity, consistent with equal employment opportunity standards.
Identified misalignments should be addressed with any proposed salary adjustment within the
similarly situated population with a plan of action to address the misalignment as soon as practicable.

D. Required Competencies. The functional competencies and associated levels that are required based
on organizational business need and subsequently demonstrated on the job by the employee.
Continuing development of existing position-related competencies, or acquisition of new position-
related competencies, is a valuable addition to an employee’s productive skillset within a banded
classification and competency level and may be reflected with a salary increase. Assessment of
changes to the employee’s competencies and their relevance to the current position must be
documented on the salary adjustment form and should address the following:

Minimum qualifications for classification and competency level

Knowledge, skills, and abilities outlined in the classification specification and competency profile
Related training and experience

Essential duties and responsibilities as noted in the position description

Training, certifications, degrees, position-related development programs/curricula, and licenses
either required or preferred for the position or otherwise attained by the employee

e wN e

Competencies must be relevant to, and demonstrated in, the employee’s work, must be measured
according to standards set in the classification specifications and related competency profiles, and
must be relevant to the required duties within the position.

Employees can enhance their competencies within their position through work experience, the
achievement of related academic degrees, position-related certifications and licenses, successful
completion of significant position-related professional development programs/curricula, or similar
industry-recognized achievements.

Increased demonstrated competencies applicable to the required duties of the position may result in
new work that can be performed in the position such that the position might be reclassified to a
different competency level and/or banded classification. This is distinct from a salary increase that
recognizes employee growth within their current banded classification and competency level with
increases competencies to achieve required position duties.

See Sections V and VI of this policy for more information on applying pay factors to specific types of salary
actions.
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IV. SALARY DETERMINATION
A. Salary Requirements by Competency Level

1. Contributing Rate. The salary for an employee who demonstrates required competencies within a
position classified at the contributing competency level shall be below the journey market rate but not
below the minimum of the class pay band.

2. Journey Rate. The salary for an employee who demonstrates required competencies within a position
classified at the journey competency level shall be below the advanced market rate, and should be
above the contributing market rate, unless financial resources or other pay factors prevent this.

3. Advanced Rate. The salary for an employee who demonstrates required competencies within a
position classified at the advanced competency level shall be above the journey market rate unless
financial resources or other pay factors prevent this. Salaries shall not exceed the maximum of the
class pay band. (Exceptions must be approved by the Office of State Human Resources.)

B. Recruitment Salary. Salaries paid as a result of recruiting shall not exceed the maximum amount published
for recruitment purposes in a vacancy announcement or be lower than the minimum amount published in
the vacancy announcement.

C. Promotional Priority. Career status employees moving between career banded classifications have
promotional priority when moving to a position with the same banded classification but with a higher
competency level or when moving to a position in a different banded classification with a higher journey
market rate than the position the employee currently holds. Career status employees moving between
career banded and state agency classifications have promotional priority for positions at a higher salary
grade (or salary grade equivalency as defined by OSHR) than the position the employee currently holds.

D. RIF Reemployment Priority. Reduction-in-force applicants (RIF) moving between banded classifications
have priority for positions in the same banded classification at the same competency level or lower as that
held at the time of notification, or for positions in a different banded classification with the same or lower
journey market rate as that held at the time of notification. Reduction-in-force applicants moving between
career banded and state agency classifications have priority for positions at the same salary grade (or salary
grade equivalency as defined by OSHR) or below the position held at the time of RIF notification.

E. Effective Date. The effective date of all salary actions shall be on a current basis unless UNC System Human
Resources approves an exception.

F. Approvals. Actions that exceed the delegated authority granted to institutions must be submitted to the
UNC System Human Resources and the Office of State Human Resources for review and approval. Actions
that exceed the delegated authority granted to institutions must be submitted with supporting
documentation to the UNC System Human Resources for review and approval. Actions that exceed UNC
System’s delegation of authority will be sent to the Office of State Human Resources for final review and
approval. UNC System Human Resources, in coordination with the Office of State Human Resources, will
establish delegation thresholds for approving classification and salary actions and will clarify which level of
administration must approve certain actions.

G. Documentation. Each proposed salary action must include a completed salary adjustment form that
includes sufficient documentation to warrant the proposed action based on the appropriate pay factors for
the proposed action. Such documentation must be maintained and made available for review to UNC
System Human Resources if requested. Constituent institutions may establish their own salary adjustment
forms or use/modify a template provided by UNC System Human Resources.
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H. Disciplinary and Performance Restrictions. Employees with an active disciplinary action or with a final
overall rating lower than “Meets Expectations” on their last annual performance appraisal are not eligible
for a career banding salary increases. Such employees would regain eligibility once the disciplinary action
becomes inactive and/or the employee achieves a final overall rating of “Meets Expectations” on their
most recent annual performance appraisal. These restrictions would not necessarily preclude an employee
from receiving a legislative salary increase if allowed by the NC General Assembly.

I.  Other Salary Determination Considerations. Salaries shall be established and adjusted in accordance with
the following provisions based on the type of salary action taken.

V. SALARY SETTING ACTIONS
A. Agency-University Transfer

1. Definition. Employee movement between university classes and agency classes through a competitive
recruitment process.

2. Salary Eligibility.

a. Agency to University. Salary is established based on application of all pay factors.
b. University to Agency. Salary is established by the Pay Administration Policy for agency classes.

B. Horizontal/Lateral Transfer

1. Definition. Employee movement from one position to another with the same competency market rate
achieved through a competitive recruitment process or an approved waiver of recruitment.

2. Salary Eligibility. Salary shall be based on application of all pay factors. The salary cannot exceed the
maximum of the salary range for the competency level.

C. New Hire

1. Definition. Initial State employment of an individual to a position achieved through a competitive
recruitment process or an approved waiver of recruitment.

2. Salary Eligibility. Salary shall be set based on application of all pay factors.
D. Promotion

1. Definition. Employee movement from one position to another with a higher competency market rate
achieved through a competitive recruitment process or an approved waiver of recruitment.

2. Salary Eligibility. Salary shall be based on application of all pay factors.
E. Reinstatement

1. Definition. Re-employment of a former employee in a position after a break in service (defined as
thirty-one calendar days) or re-employment of an employee returning to work from leave without pay
(LWOP).

2. Salary Eligibility. Salary shall be set based on application of all pay factors. Reinstatement from LWOP
to the previous position shall be at the previous salary, unless a higher rate is justified with applicable
legislative salary increases awarded by the NC General Assembly, subsequent band revision
adjustments, or current internal pay alignment.
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F. Reassignment

1. Definition. Employee movement from one position to another with a lower competency market rate,
or movement to a position with a lower competency level within the same banded classification,
achieved through a competitive recruitment process or an approved waiver of recruitment.

2. Salary Eligibility. Salary shall be based on application of all pay factors. If the employee’s current salary
exceeds an appropriate rate based on pay factors, then the salary may, but is not required to be,
maintained; regardless, the salary cannot exceed the maximum of the classification pay band.

VI. SALARY ADJUSTMENT ACTIONS
A. Acquired Competencies

1. Definition. A salary increase for an employee within the pay band and competency level of the
employee’s classification due to documented changes in the competencies of the employee that result
in increased demonstration of ability to meet the applicable business needs within the same overall
competency level, such as acquisition of a position-related degree, licensure, or certification, or
participation in a substantial and substantive professional development opportunity or program
relevant to the position’s duties.

2. Salary Eligibility. Salary shall be based on application of all pay factors. Changes to the employee’s
competencies should be documented in the salary adjustment form in relation to the competency
categories defined in the applicable Competency Profile. Attention should be made in particular in the
salary justification to internal pay alignment and the documented competencies of similarly situated
employees within the defined work unit or School/Division and applicability of the newly acquired
competencies to the required work within the position.

B. Demotion

1. Definition. Change in classification and/or salary due to disciplinary action as defined in the SHRA
Disciplinary Action Policy. A demotion may include:

a. Employee movement within the same banded classification to a lower competency level, with or
without a comparable salary reduction, or

b. Employee movement to a different banded classification with a lower market rate than the
employee’s current position, with or without a comparable salary reduction, or

c. Salary reduction within the employee’s current banded classification and competency level.

2. Salary Eligibility. A salary reduced by disciplinary action may be less than the appropriate rate based on
pay factors. The salary cannot be lower than the minimum of the band and cannot exceed the
maximum of the band.

C. Internal Pay Alignment (Pay Equity Adjustments)

1. Definition. A salary increase due to an employee salary that is significantly lower than other employees
in the same branch/role and competency level with commensurate competencies or a salary increase
to address salary compression among similarly situated employees.

2. Salary Eligibility. Salary shall be based on the application of all pay factors.
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D. Labor Market Adjustment
1. Definition. A salary increase to better align an employee salary with the appropriate market rate.
2. Salary Eligibility. Salary shall be based on application of all pay factors.

E. Pay Band Revision

1. Definition. Any change in a pay band as a result of routine or special labor market reviews and
approved by the State Human Resources Commission.

2. Salary Eligibility. Salaries below the new minimum of the band must be raised at least to the new
minimum as soon as practicable based on available funds. If a pay band is adjusted upward, or the
band changes due to changes in the labor market, and if there are no performance or personal
conduct issues involved for the employee:

a. The employee’s salary shall be increased to the minimum for the new range as soon as possible
and within funding limitations. If the increase was denied because of disciplinary or performance
appraisal reasons, the increase may be provided on a current basis if/when the issue is resolved.

b. The existing employee’s salary must be increased to the range minimum before the institution
brings on any new employees in the same job classification who are similarly situated and who
would be paid more by being paid at the range minimum.

All other increases are discretionary and shall be based on the application of all pay factors.
F. Reallocation (Reclassification)

1. Definition. Documented change in duties and responsibilities within a position that results in significant
changes to position duties and/or competency requirements, which are better associated either with
(a) a different overall competency level within the same banded classification or (b) a different banded
classification with a higher or lower market rate, resulting from human resources review and analysis
of an updated position description.

2. Salary Eligibility. Salary shall be based on application of all pay factors. If the employee’s current salary
exceeds an appropriate rate based on pay factors, then the salary may, but is not required to be,
maintained; regardless, the salary cannot exceed the maximum of the classification pay band.

G. Retention Adjustment

1. Definition. A salary increase not covered by other pay administration policies that may be necessary to
retain a key employee where:

a. The employee has a documented offer for a comparable position (i.e., not an obvious promotion)
outside of the agency,
The employee has given that documentation to the manager,
The employee has a “meets” or higher on their most recent annual performance appraisal and
no active written discipline, and

d. The employee has skills or knowledge that would be difficult to replace.

The documentation showing the offer does not need to be an offer letter. An offer letter is often
issued at the very end of the hiring process once the employee has accepted the new position.
Institutions may accept a copy of the posting and an attestation from the employee that they have
received or are in the process of receiving/negotiating an offer. Any documentation showing the offer
for the position is sufficient to show an employee retention need.
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2. Salary Eligibility. A retention adjustment may result in an employee’s salary being above the
appropriate rate based on pay factors. The salary cannot exceed the maximum of the allowable range.

VIl. MANAGEMENT RESPONSIBILITIES
A. University Management Responsibilities
1. Notify employees when a career banding action has been approved for their position.

2. Develop career development plans and coaching employees with the goal of the employee
contributing to organization's success based on business needs.

3. Apply the pay factors appropriately and equitably in determining employee pay and determining a pay
philosophy based on available funding, internal pay alignment, relative competencies, recruitment
environment, and funding priorities in alignment with the institution’s Salary Administration Plan.

4. Regularly monitor, assess, and address internal pay alignment based on appropriate pay factors.
B. University Human Resources Responsibilities

1. Establish and maintain an institutional Salary Administration Plan consistent with policy and guidance
from the UNC System Office.

2. Provide initial and continued training for all managers in career banding.
3. Provide technical support for managers making compensation decisions.

4. Require and review documentation of each compensation decision describing how relevant pay factors
are applied in making the compensation decision.

5. Hold managers accountable for providing career development assistance and the correct and
equitable use of the pay factors in making compensation decisions through use of the performance
management and disciplinary processes as outlined in state policy.

6. Provide regular auditing of compensation decisions for the appropriate application of pay factors.
7. Provide pay-related information to UNC System HR upon request.
C. UNC System Office Human Resources Responsibilities
1. Provide training resources and consultation to university human resources staff.
2. Provide salary administration guidelines and procedures.

3. Develop a data system and design tools to evaluate and monitor the career banding program, to
include: salary decisions; internal pay alignment; data supporting market rates, documentation relating
to employee competencies, experience, and training; demographic distribution of employee actions
via occupation, division, and organization.

4. Review salary actions that exceed institution-level authority.

5. Conduct regular pay band market studies to reassess and realign as necessary salary ranges for career-
banded classifications.

6. Develop a self-assessment program and require that universities periodically conduct self-audits and
report the results to UNC System Human Resources.
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7. During the period of expanded delegated authority, administer policy, procedure and outcomes that
are consistent with OSHR’s Pay Administration policy and goals.

D. Office of State Human Resources Responsibilities

1. Provide oversight and guidance focused on alignment between the state agency system and the UNC
system and/or employees who are subject to the North Carolina Human Resources Act.

2. Review career-banding salary administration policy revisions, competency profiles and changes to pay
bands.

3. Develop and grant delegation of authority to the UNC System Office Human Resources.*

4. Review exceptions to the Office of State Human Resources’ policies and delegation of authority.
E. State Human Resources Commission Responsibilities

1. Review and approve career-banded classification pay bands.

2. Review and approve career-banded job families, branches, and roles (banded classifications).

3. Review and approve career-banding salary administration policy and revisions.

4. Review and approve pay band revisions based on labor market findings.

1 State Agency Hiring, Pay and Classification Flexibility Pilot During 2023-2025 Biennium currently applies.

Division of Human Resources Page 10 of 10



CAREER BANDING SALARY ADMINISTRATION
SUMMARY OF REVISIONS

12-01-02

New Career Banding Salary Administration Policy
(Approved by SPC at teleconference 11/21/02)

05-01-03

Added Agency Responsibilities, OSP Responsibilities and SPC
Responsibilities, which were inadvertently omitted.

11-01-05

Changed guidelines for Salary Eligibility for Promotions and
Demotions as approved by the October State Personnel
Commission.

11-01-05

Additional revisions to Career Banding as follows:

1. Added Advisory Notes regarding the Salary Adjustment
Fund.

2. Merged ten existing pay factors under four pay factors, and
provide definitions.

3. Established provisions for Horizontal Transfer (currently
included in Reassignment) and for Retention Adjustment.

4. Clarified that option with reassignment to maintain current
salary above appropriate rate based on pay factors is
applicable only if action is not by choice of employee.

5. Indicated when career progression adjustment may be
applicable, and clarified that employees with
warnings/disciplinary actions or below good/unsatisfactory
performance ratings are not eligible.

6. Deleted provision concerning Shift Premium Pay since the
grade equivalency is no longer applicable for that.

07-01-07

(1) Broadened the definition of promotion to include employee
movement from one position to another with the same
banded classification with a higher competency level.

(2) Added definitions for Reinstatement and Reallocation and
redefined Reassignment, Demotion and Horizontal Transfer.

(3) Clarify that salaries below minimum at implementation must
be adjusted to minimum when funds become available and
may be retroactive

(4)  Added provision for Effective Date

(5) Deleted Advisory Note about Salary Adjustment Fund.

10-01-08

(1) Policy statement revised to remove reference to “promoting
successful work behaviors.
(2) Band Revision added as an action.




Statement added to each action that the agency must submit
written justification to the OSP for review and approval prior to
implementing a salary increase of 20% or more

01-01-2015

¢ Addition of definitions for “Market Index” and “Market Rate”.
e Clarification was added on a new hire action definition to
clearly indicate that it is an initial hire to “State” employment.

¢ Definitions for personnel actions such as promotion,
reassignment, transfer, demotion, and reallocation are all being
redefined to better reflect change in market.

¢ Definitions have been added for the different types of Career
Progression Adjustments to include Competency/Skill;
Competency Level Change; and Labor Market.

e Changed the “Retention Adjustment” section to mirror
eligibility criteria for retention adjustment for employees in
graded positions.

¢ Removed all reference to career banding implementation
including the requirement for agencies to develop a Career
Banding Salary Administration Plan.

¢ Reference to the “dispute resolution process” has been
deleted and all grievances related to pay decisions will be
handled through the agency employee grievance process.
Removed the requirement for agencies to have an employee
advisory committee to review implementation and operation of
the program
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North Carolina Certified Public Manager Program Administration

The State of North Carolina shall provide competency-based training for mid-level

managers through the North Carolina Certified Public Manager Program (CPMP).

The North Carolina Certified Public Manager Program is a joint effort of North

Carolina State Government and The University of North Carolina System. The program shall

be based in and administered by the Office of State Human Resources.

Purpose

The North Carolina Certified Public Manager Program shall provide participants with

practical training that will increase their managerial performance in public sector

organizations. The ultimate goal is to impact the efficiency and productivity of state

government operations.

The focus of the program shall be upon middle managers employed in various state

agencies.

Accreditation

The North Carolina Certified Public Manager Program shall be conducted in full

compliance with the curriculum requirements and program accreditation standards specified

by the National Certified Public Manager Program Consortium.

Certified Public Manager Program
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Curriculum
The program consists of the series of courses, and assignments associated with
these courses. The program requires course attendance and demonstrated ability to apply
learning. Agencies are responsible to ensure the participant’s availability for all activities

associated with the program.

Participation

The North Carolina Certified Public Manager Program Director shall design and
implement a process that allows each agency an equitable opportunity to participate in the
North Carolina Public Manager Program. Agency management shall be responsible for initial
selection and recommendation of applicants; the Office of State Human Resources shall
approve participation for those applicants who meet prerequisite requirements.

The employing agency and the North Carolina Public Manager Program Director
shall keep the following records of each participant in the employee's personnel file: the

completed application form, agency approval, and program accomplishments.

Certification of Completion
A certificate of completion will be awarded to participants of the Certified Public
Manager Program upon completion of established requirements. Record of program

participation shall become part of the employee’s personnel file.

Funding for the Program
Unless fully funded by the General Assembly, funds for the operation of the CPMP
shall be derived from fees charged to agencies for approved participants. Fees shall be based

on actual costs of development, instruction, materials and administration.

Sources of Authority

This policy is issued under any and all of the following sources of law:

e N.C.G.S.§126-4

It is compliant with the Administrative Code rules at:
e 25 NCAC 01K .0700

Certified Public Manager Program


https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_126/GS_126-4.html
https://oshr.nc.gov/documents/files/subchapter-k-rules/open
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§09. History of This Policy

Date

Version

February 1, 1982

Policy on Public Manager Program adopted.

December 1, 1984

Amended section on fees for the PMP. Since appropriation was ma
OSP for PMP, we will not assess the agencies; but policy still allowg

assessments if necessary.

December 1, 1995

Revised to update program provisions.

December 15, 2019

Revised to update to include change (2016) to program name to

Certified Public Manager and edit text for clarification.

Certified Public Manager Program
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§1. NON-JOB RELATED CIVIL LEAVE POLICY

§1.1. Policy
Leave with pay is provided to employees when serving on a jury or when
subpoenaed as a witness. It is the responsibility of the employee to inform the supervisor

when the duty is scheduled and the expected duration.

§1.2. Covered Employees
Employees with a full-time or part-time (half-time or more) permanent, probationary,
or time-limited appointment are covered for non-job related civil leave.
Employees with a temporary, intermittent or part-time [less than half-time]
appointment are not eligible for non-job related civil leave but are eligible for job-related civil

leave and other job-related proceedings.

§1.3. Jury Duty
An employee who serves on a jury is entitled to:
* leave with pay,
* regular compensation, and
» fees received for jury duty.

The employee:

Civil Leave and Job-Related Proceedings
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» should report back to work as soon as jury duty is completed, and «  must report

back to work the day following completion of the duty.

Note: If jury duty occurs on a scheduled day off, the employee is not entitled to additional time
off. Time on jury duty is not included in total hours worked per week.
Shift Employees
When a second shift employee serves on a jury, the employee will not be required to
work on the day that jury duty occurs. When a third shift employee serves on a jury, the
employee will not be required to work the third shift that begins on the day prior to the day

that jury duty occurs. This applies to all employees, regardless of the length of the shift.

Court Attendance
When an employee is subpoenaed or directed by proper authority to appear as a
witness, the employee may choose one of the following options:
Option 1 Option 2
* charge no leave, and
» turn fees received in to the agency * use vacation leave, and

» retain any fees received

In either case, the time is not considered as work time and is not included in the total
hours worked per week.
Advisory Note: An employee who is a party (plaintiff or defendant) in a court procedure is not
considered as a “witness”; therefore, vacation leave must be used, or leave without pay, for

purpose of attending court.

JOB-RELATED CIVIL LEAVE AND OTHER JOB-RELATED PROCEEDINGS

Policy

Leave with pay is provided to an employee to attend court or a job-related

proceeding in connection with official job duties.

Civil Leave and Job-Related Proceedings
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§2.2. Employees Covered

In addition to employees with a full-time or part-time (half-time or more) permanent,
probationary, or time-limited appointment, an employee with a temporary, intermittent or
part-time (less than half-time) appointment is also included.

§2.3. Court Attendance — Official Duties

When an employee attends court in connection with official duties:

* no leave is required, and

+ fees received as a witness shall be turned in to the agency.

Note: If court is on a day that is normally an off-day, the time is working time and included in the
total hours worked per week.

§24. Shift Employees

When a second or third shift employee is required to attend court or a job-related
proceeding in connection with official job duties, management shall determine the amount of
time off regular duties as may be necessary.

§3. Sources of Authority

This policy is issued under any and all of the following sources of law:
¢ N.C.G.S. § 126-4(5)

It is compliant with the Administrative Code rules at:
e 25 NCAC 01E .1000

§4. History of This Policy

Date Version

December 1, 1951 e When an employee serves on a jury, he shall be entitled to leave
with pay for such

¢ duty and for such period of required absence. He shall be entitled,
also, to his
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regular compensation plus the compensation or fees received for
jury duty.

Court Attendance - Official Duties - no leave required. Fees to be
turned in to

State.

Private Litigation Witness - employee must take annual leave or
leave without pay -

keeps fee.

Witness for Federal or State Government - when subpoenaed,
does not take leave

but shall turn in fees. If employee takes leave, may retain fees.

November 8, 1974

Civil leave allows employers to grant employees civil leave with pay
subpoenaed to appear as a witness in private litigation the same as

subpoenaed to appear as a witness for the government.

December 1, 1983

Added policy for jury duty for shift employee.

December 1, 1995

Other Job related proceedings added.

September 7, 2017

Policy revised to delete all references to trainee appointments, per

appointment types and career status.
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Purpose

This policy supersedes the Emergency Closing policy when a State of Emergency is
declared to be in effect for purposes of a public health emergency. The purpose of this
policy is to outline provisions covering the human resources areas listed below when a state
of emergency is declared by the Governor or by a resolution of the General Assembly
involving a public health such as a communicable disease or condition (e.g. pandemic
influenza) or other serious public health threat. Portions of this policy related to employee
leave may apply, even if a state of emergency has not been declared, if the State Health
Director or a local health director institutes control measures in response to a communicable
disease or condition or other public health threat, such as quarantine or isolation orders,
impacting on an employee’s duties.

During a public health emergency, certain essential operations of the state must
continue, and certain employees may be required to report to a specific worksite (even when
all other employees are restricted from coming into the workplace) at the discretion of the
agency head to meet the constitutionally and statutorily mandated responsibilities of state
entities.

The goal of the policy is to minimize transmission of a communicable disease while

ensuring that all essential state agency services remain operational. This policy outlines the
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provisions covering compensation and leave for employees in response to a

communicable disease or condition, or other public health threat

§2. Definitions
Epidemic: A disease occurring suddenly in a community, region or country in
numbers clearly in excess of normal. This includes the occurrence of several cases of a
disease associated with a common source.
Pandemic: The worldwide outbreak of a serious communicable disease in numbers clearly
in excess of normal.

Incubation period: The time, usually in days, between exposure to an iliness and the onset

of symptoms.

Isolation: A control measure issued by a local health director or the state health director
under G.S. § 130A-145 limiting the movement or action of persons or animals infected or
reasonably suspected to be infected with a communicable disease or condition for the
period of communicability to prevent the spread of the communicable disease or condition,
as described in GS 130A-2(3a).

Quarantine: A control measure issued by a local health director or the state health director
under G.S. § 130A-145 limiting the movement or action of persons or animals who have
been exposed to or are reasonably suspected of having been exposed to a communicable
disease or condition for the period of time necessary to prevent the spread of the
communicable disease or condition, as described in G.S. § 130A-2(7a).

Mandatory Employees: Employees with permanent, probationary, or time-limited

appointments who are required to report to a designated worksite (particularly when all other
employees are restricted from coming into the workplace), other than their personal
residence, and only for those specific dates and times that such onsite reporting is required
during a public health emergency. These mandatory employees include, but are not limited
to, employees in positions that directly impact public health and patient care; public safety;
operation of critical infrastructure and facilities; operation and safety of sensitive research
labs and ongoing care for research animals, and the custody or care of persons or property
for whom the state has a duty to continue to serve.

Social Distancing: Actions taken to reduce the opportunities for close contact between

people in order to limit the spread of a disease.
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High Rish Employees: Those employees in a certain age group or who have serious

underlying medical conditions and might be at higher risk for severe illness from a
communicable disease as identified by the Centers for Communicable Diseases or NC
DHHS Division of Public Health.

§3. Responsibility for Closings

Under the North Carolina Emergency Management Act, the Governor and the
General Assembly have the authority to declare a state of emergency, including a state of
emergency based on threats posed by communicable diseases or conditions.

During a state of emergency, the Governor has broad powers to issue emergency
orders to protect the public health and safety, including orders to close a State facility or
workplace. Isolation and quarantine are public health control measures. Under state public
health law, the State Health Director and local health directors have specific authority to
order isolation or quarantine when and so long as the public health is endangered, all other
reasonable means for correcting the problem have been exhausted, and no less restrictive
alternative exists.

In the absence of such orders, the agency head shall consult with local/State Public
Health officials to determine the severity of the individual situation and to determine what
actions shall be taken (including the closure of the agency or university, by facility or
location). Each state agency will comply with and adhere to any control measures, other
orders, or instructions from State or local public health agencies to prevent transmission of a
communicable disease. Management and employees shall follow NC Division of Public
Health’s guidelines, when deciding how to inform employees and employees shall inform
management of any evidence of a communicable disease that could seriously endanger the
health of others in the workplace, and management shall immediately notify the local public
health department. Agencies have the flexibility to define this protocol within their continuity
of operations plan guidelines
Note: The most recent list of reportable diseases as established by the NC Commission
for Public Health is found in the Administrative Code 10A NCAC 41A .0101. The list is
constantly updated as new diseases emerge. G.S. § 130A-141.1 also authorizes the
State Health Director to issue a temporary order requiring health care providers to report

symptoms, diseases, conditions, or other health-related information when necessary to
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conduct a public health investigation or surveillance of an illness, condition, or symptoms
that may indicate the existence of other communicable diseases or conditions that

present a danger to the public health.

§4. Possible Actions during a Pandemic
During a communicable disease outbreak, any of the following may occur:

» closing of one or more agencies or parts of an agency by order of the Governor,

» closing of an agency or parts of an agency by order of the State or Local Public
Health Director,

» closing of an agency or parts of an agency by agreement between the State or Local
Public Health Director and an agency authority,

Note: The University President or their designee may close the University of North
Carolina or any of its constituent or affiliated institutions, by facility or location,
immediately, pending final communication with Public Health officials

+ decision by the agency authority that an employee(s) should stay away from the
workplace until symptoms have gone,

» isolation of an ill or symptomatic employee(s) by the State or Local Public Health
Director pursuant to G.S. § 130A-2(3a), or

* quarantine of an exposed or potentially ill employee(s) by the State or Local Public
Health Director pursuant to G.S. § 130A-2(7a).

The authority for public health isolation, quarantine, and other communicable disease
control measures resides with the State Health Director and/or the Local Health Director

(G.S. § 130A-145) in the county of residence or their designees.

§5. Social Distancing
In order to minimize transmission from person to person, each agency should have
in place a Social Distancing Policy to implement immediately upon orders from the Governor
and/or Public Health officials. Social distancing is designed to limit the spread of a disease
by reducing the opportunities for close contact between people. It can be accomplished by
administrative and engineering controls.

Examples include:
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e maintaining sufficient distance between individuals to reduce risk of transmission of a
communicable disease as defined by the Centers for Disease Control or DHHS;

¢ reducing face-to-face exposure by using conference calls and video conferencing;

e avoiding unnecessary travel;

e canceling in-person meetings, workshops, training sessions and scheduled events;

¢ allowing employees to work from home or alternative worksites to reduce exposure
in the workplace;

e establishing flexible working hours to avoid mass transportation, at least during peak
hours;

¢ installing protective barriers between workstations or increasing space between
workers;

¢ reinforcing hand washing and requiring the use of protective equipment such as
hand sanitizers and masks (provided by the agency);

e scheduling employees in staggered shifts;

e controlling access to buildings; and

e requiring asymptomatic individuals traveling to affected countries/areas not to

return to work until one incubation period has passed after returning home.

An agency may choose to practice social distancing by use of alternate worksites or
teleworking. Agency heads are authorized to establish immediate telework arrangements,
bypassing the normal requirements, as outlined in the agency internal teleworking policy
and procedures, during the declared emergency. Employees shall track time worked, leave
taken and notify their supervisor of the work being performed as if they were physically

working in the office. Employees required to telework shall receive regular pay.

§ 6. Mandatory Employees
Each agency head shall predetermine and designate mandatory operations and
designate the employees to staff these operations.
Mandatory employees may be excused from work if they are quarantined or ill, if they
are required to care for a member of the immediate family who is quarantined or ill or if they
are a parent (or guardian) who is required to stay home with underage children because of

the closure of a day care facility, public school or eldercare facility.
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The agency shall maintain a list of mandatory employees by position, including
current employee name and contact information. The agency head shall develop an
alternative plan for personnel in case the designated personnel are unable to work.
Alternative workers may include current employees who are not designated as mandatory
but who possess the skills to fill in for mandatory employees, retirees, contract workers or
other temporary employees. This will be especially important in a pandemic that may last for
several weeks or months.

Employees designated as mandatory personnel shall be notified of such designation
and the requirement to report for, or remain at, work in emergency situations. If mandatory
personnel are required to remain at the worksite for an extended period of time, the agency
or university will provide adequate housing and food. The fact that an employee remains on
the employer’s premises for 24 hours a day does not mean that the employee is entitled to
receive pay for all those hours. Employees shall have a normal night’s sleep and ample
eating time and this time is not considered as hours worked. As a rule, allowance for 8 hours

sleep and 3 hours for meal periods might be reasonable.

§7. Failure of Mandatory Employees to Report
Individuals designated as mandatory employees may be subject to disciplinary
action, up to and including termination of employment, for willful failure to report for or
remain at work. Each situation will be reviewed on a case-by-case basis to determine

appropriate action.

§8. Compensation of Mandatory Employees
When an agency is closed or when management determines that only mandatory

employees are required to report to a specific worksite (particularly when all other
employees are restricted from coming into the workplace), the mandatory employees may
be granted additional pay up to 1.5 or an equivalent ratio in compensatory time for hours
worked onsite up to 40 hours in a work week. It is the agency head’s discretion to determine
appropriate options based on the availability of funds, operational needs of the agency and
in consideration of the duties being performed. Compensatory time must be used within 24
months of it being awarded, or it will expire. Agencies shall make every effort to give

employees the opportunity to take this time off. Compensatory time earned during a public
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health emergency is not paid out at expiration or upon separation and does not transfer to
another State agency. This provision applies to all designated mandatory employees, both
exempt and non-exempt under the Fair Labor Standards Act (FLSA).
Advisory Notes:
* HR Payroll System compensation options available to agencies include
additional pay at 1.05, 1.1, 1.2, 1.25, and 1.5, or an equivalent ratio in
compensatory time for all hours worked onsite.
* Should a FLSA non-exempt employee, designated as mandatory work more than
40 hours in a work week, the compensation noted above is paid in addition to

overtime compensation.

Under special and limited circumstances, highly compensated professional and
management employees may be granted these special compensation provisions or may be
considered for other compensation options with the approval of an Agency Head.

This provision does not include temporary employees under any circumstances.
However, at an agency'’s discretion, temporary employees (including retirees) whose
positions support emergency operations may receive a temporarily adjusted higher hourly
pay rate while supporting the emergency operations.

Refer to Other Provisions for compensation options an agency may utilize to

recognize work performed by other employees specific to the state of emergency.

§9. Leave

Management should stress to non-mandatory employees that they will not be
penalized for using their leave, thereby encouraging compliance with public health control
measures to prevent the spread of disease and also recognizing that employees with ill
family members may need to stay home to care for them. To meet operational needs during
this public health emergency, mandatory employees must be authorized by supervisors to
use leave. In a situation involving a large-scale pandemic, state or federal laws and rules
may supersede the guidelines provided herein and may require specific leave allowances
that differ from those described below.

Advisory Note: Health care providers or emergency responders (as defined by

FFCRA) may be excluded from receiving leave identified under the Emergency Paid Sick
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Leave Act (EPSLA) or the Emergency Family and Medical Leave Expansion Act (EFMLEA).
An Agency Head or University Chancellor has the discretion to grant full or partial FFCRA

leave.

Isolation by a Public Health Official

When an employee is isolated by a public health official or is ill, the employee shall
follow the Sick Leave Policy unless the State Human Resources Director has authorized
agencies to provide specific State of Emergency Leave for employees (which may include
employees with temporary appointments), subject to the availability of funding. If state or
federal rules specify that paid emergency leave shall be given to employees, the paid state
of emergency leave authorized by the State Human Resources Director may be applied to

meet this requirement, if applicable.

Quarantined or other Control Measures by a Public Health Official

When an employee is quarantined, the employee shall be granted Administrative
Leave — CDE until the specified period of time ends or the employee becomes ill or is
isolated by a public health official, whichever comes first. The maximum amount of
Administrative Leave — CDE that may be granted to an employee will be 80 hours during a

declared state of emergency. This shall include employees with temporary appointments.

Employee is Required by the Agency to Stay Home

If agency management believes that an employee has symptoms associated with a
communicable disease, management may require the employee not to report to work and to
use any available compensatory leave, sick leave, vacation leave or bonus leave.

In response to a severe public health emergency, the State Human Resources
Director may authorize paid state of emergency leave that agencies may grant to employees
who experience symptoms associated with a communicable disease. If state or federal rules
specify that paid emergency leave shall be given to employees, the paid state of emergency
leave authorized by the State Human Resources Director may be applied to meet this
requirement, if applicable. This may be extended to temporary employees, subject to the

availability of funding.
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When an Agency is Closed or only Mandatory Employees are Required to Report to
a Specific Worksite (particularly when all other employees are restricted from coming into
the workplace)

Although all efforts should be made to allow non-mandatory employees to telework
or work from an alternative location, it may not always be possible. Non-mandatory
employees who are not able to telework or work from an alternative location may be granted
paid State of Emergency Leave by the agency if such leave is authorized by the State
Human Resources Director. This leave may be extended to temporary employees, subject
to the availability of funding. The employee’s pay shall continue at the same rate the
employee would have received had the employee been working (including any shift
premium pay normally received). In the absence of State of Emergency Leave, employees
may use accrued vacation, bonus, compensatory time or take leave without pay. If
authorized by the agency head, employees may be advanced leave or allowed to make up
time in accordance with the parameters for making up time during adverse weather. The
agency may extend the make-up time to 24 months if necessary. If a non-mandatory
employee is required to telework or work from an alternative location, the employee shall not
receive additional pay.

Employees who are on prearranged leave shall charge leave to the appropriate
account until the end of the scheduled days off, unless there are extenuating circumstances.
Also, employees on leave without pay shall continue on leave without pay until the

scheduled leave without pay period ends, unless there are extenuating circumstances.

If an Employee becomes Il

If the employee becomes ill and it is determined to be work related in accordance
with the Workers’ Compensation Act, the Workers’ Compensation Policy applies. If the
employee’s illness is determined not to be work related in accordance with the Workers’
Compensation Act, the Sick Leave Policy applies, unless otherwise covered by State of
Emergency leave options. The provisions of the Family and Medical Leave Policy and the

Family lliness Leave Policy shall also apply, as appropriate.

Advisory Note: Should an employee not have sufficient sick leave available; the

agency shall advance the employee a reasonable amount of leave or make arrangements
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for the employee to make up the time if the agency determines that the work situation will
allow it. Time must be made up within 24 months from the occurrence of the absence. If it is

not made up within 24 months, the appropriate leave shall be charged, or leave without pay.

Employees who have symptoms of a communicable disease and are required to stay
home or who are ill with the communicable disease should be cautioned not to return to
work until they are sure that they are fully recovered, in accordance with CDC or NC Division
of Public Health guidelines.

Agencies may require certification of fithess to work from a health care provider.

Agencies may require certification of fithess to work from a health care provider.

Returning to Work

Depending upon the severity of the public health emergency, employees may be
unable to obtain a healthcare provider's note; therefore, Agencies shall follow the
recommended guidelines from the Centers for Disease Control or local Public Health
Department before allowing employees to return to work.

Expanded Community Service Leave

During a communicable disease emergency, the State Human Resources Director
may expand Community Service Leave days to help meet human services needs typically
filled by non-profits. The amount of leave and parameters of expanded Community Service

Leave will be specific to that particular communicable disease emergency event.

If an Employee must Care for an lll Family Member

An employee who is caring for an individual who: (a) is subject to a quarantine or
isolation order from a public health official, or (b) has been advised by a health care provider
to self quarantine due to concerns related to a communicable disease emergency may by
granted State of Emergency Leave (if authorized) or use any available compensatory leave,

sick leave, vacation leave or bonus leave.
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§10. Day Care or Public and Private School Closings/Elder Care
If an employee, who is a parent (or guardian), is required to stay home with a child
(as defined in the FMLA) because of the closure of a day care facility or public/private
school, the employee may, with approval of the supervisor, be allowed to work at home or
elect to:
= use State of Emergency leave (if authorized by the State Human Resource Director
and granted by the Agency Head),
= use vacation leave,
= use bonus leave,
= use sick leave,
* use compensatory leave,
= take leave without pay, or
= make up time in accordance with the parameters for making up time during adverse
weather. The agency may extend the make-up time to 24 months if necessary.

This also applies for eldercare facility closing.

§11. Review of Policy Provisions

If any public health emergency exceeds 30 days, the leave and compensation
provisions of this policy shall be reviewed, and revised, as applicable. The State Human
Resources Director shall determine the appropriate course of action, in consultation with the
Governor’s Office, and the State Budget Director.

Pending a decision on renewing these provisions, the employee may be allowed to
take leave (compensatory, sick, vacation, bonus), if available, until a decision is made. If
leave is not available, leave shall be advanced and paid back within 24 months.

Advisory Note: For additional information about communicable diseases, surveillance and
reporting, disease laws and rules, and public health preparedness and response, please refer
to the OSHR website for links to the NC Division of Public Health and US Department of Labor.

https://oshr.nc.gov/policies-forms/workplace-wellness/communicable-disease-emergency
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§12. Emergency Layoff

An emergency layoff is a temporary separation from payroll because funds are not
available, work is not available or because of another emergency situation requiring
employees to remain away from the worksite. The employer believes that the condition will
change and intends to recall the employees as soon as feasible.

An emergency lay-off may be declared if the agency remains totally closed or
partially closed for an indefinite period of time due to the public health emergency. The
agency head shall make this decision after consultation with the Governor’s Office and the
State Budget Director.

During an emergency layoff, employees who are laid off are entitled to participate in
the State Health Plan. State agencies shall pay the employer contribution. The agency may
also pay the employee contribution for the month following the layoff, with the provision that
the employees shall repay the State for any contribution made on their behalf.

An employee shall not be paid for leave at the time of the emergency lay-off;
however, vacation and sick leave will continue to accrue during the lay-off to be credited to
the employee’s account upon return from the lay-off. If a reduction-in force should occur
before the employee returns, the vacation leave accumulated while on lay-off shall be paid
along with other unused vacation/bonus leave that was on hand at the time of the layoff.

An employee will continue to receive total State service while on an emergency lay-
off.

An employee may be eligible for unemployment benefits with the North Carolina
Employment Security commission while on an emergency lay-off. Employees should contact

the North Carolina Employment Security Commission for further details.

§13. Other Provisions

§13.1. Hiring
During the communicable disease outbreak emergency, if new hires are needed to
cover emergency operations, the agency head is authorized to execute the immediate hiring
of an individual who is determined to be qualified and able to do the work by:

¢ waiving the posting policy,

Communicable Disease Emergency



STATE HUMAN RESOURCES MANUAL Wellness & Work-Live Balance
Section 8 Page 13
Effective: April 28, 2020

Communicable Disease Emergency Policy (cont.)

e posting positions with the provision that the hiring authority does not have to wait
until the closing date to make job offers,
e waiving the minimum qualifications policy, and
e waiving the hiring of relatives (nepotism) policy.
A time-limited permanent appointment may be extended per the appointment policy
up to 30 days beyond the duration of the State of Emergency.
The agency head is also authorized to offer competitive salaries for the duration of

the emergency.

§13.2. Employee Reassignments

The agency head is authorized to assign employees where they are most needed

and compensate them accordingly for the duration of the emergency.

§13.3. Compensation during a Public Health Emergency
An agency head may grant a bonus or an acting promotion or temporary in-range
salary adjustment for employees in positions that are deemed directly related to the public
health emergency operations. Acting promotions and temporary in-range salary adjustments
made during this period are on an interim basis and will continue no longer than 30 days

following the end of the public health emergency.

§14. Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S. § 126-4(5); (10)
It is compliant with the Administrative Code rules at:
e 25 NCAC 01N .0400

§15. History of This Policy

Date Version

December 1, 2007 e New Policy for use in case of a communicable disease pandemic.

June 1, 2008 ¢ Provision added to allow the University President or his designee to
the University of North Carolina or any of its constituent or affiliated
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institutions immediately, pending final communication with Public Hg
officials.

September 7, 2017 ¢ Policy revised to delete all reference to trainee appointments, per

appointment types and career status.

March 30, 2020 e Policy temporarily revised due to COVID-19 pandemic and State
of Emergency leave placed into effect. Subject to future revisions

as needed due to the COVID-19 pandemic.
April 28, 2020 e Updated re: Pandemic.
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Policy

In recognition of the State’s interests in supporting its employees who wish to

volunteer

in schools, communities, institutions of higher education, State agencies, and not-for-

profit organizations, and recognizing the commitment of State employees to engage in

volunteer service, Community Service Leave, within the parameters outlined below, may be

granted to:

- parents for involvement with their child in the schools (as defined below)

- any employee for volunteer activity in the schools (as defined below); or

- any employee for volunteer activity in a not-for-profit Community Service
Organization (as defined below), or

- any employee for volunteering in a State of North Carolina Public University,
Community College System or State agency provided that the service is outside of
the employee’s normal scope of duties and responsibilities and that the employee is
not receiving any form of compensation for the services rendered.
In addition, there are special provisions for granting Community Service Leave to:

* any employee for tutoring and mentoring in public or private schools, or

* any employee to volunteer in a literacy program in any public school.
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Definitions

Following are definitions of terms used in this policy:

Terms Definition

Community Service The act of supporting citizens of North Carolina through

volunteer service.

Volunteer A person who willingly chooses to perform hours of
service for civic, charitable or humanitarian reasons
without promise or expectation of compensation for

services provided.

School An organization that is authorized to operate under the
(public or private) laws of the State of North Carolina and is:
’ an elementary school,

middle school,

high school, or

a licensed childcare program.

Advisory Note: For employees who live in a state
adjacent to North Carolina or have a duty station in a
state other than North Carolina, the agency may grant
community service leave for involvement in the child’s

school.

Public University An educational institution that is a member of the North

Carolina Community College System.

Community College A constituent institution of the University of North
Carolina
State Agency A State government agency that is authorized to operate

under the laws of the State of North Carolina.

Community Service A not-for-profit, non-partisan community organization
Organization designated as an IRS Code 501(c)(3) agency, or a

human service organization licensed or accredited to

Community Service Leave
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serve citizens with needs including children, youth, and
the elderly.

Advisory Note: Although religious organizations may be
501(c)(3) agencies, this leave does not apply to activities

designed to promote religious beliefs.

Child

A son or daughter who is:

a biological child,
an adopted child,
a foster child

a stepchild,

a legal ward, and

a child of an employee standing in loco parentis.

Covered Employees and Credits

With approval of the supervisor, an employee is eligible for Community Service

Leave as follows:

Type of Appointment

Amount Granted

Full-time - permanent,

probationary, or time-limited

24 hours_per calendar year*
See special provision (Section 5, Page 18.3)
options for volunteering in a literacy program or

tutoring/mentoring.

limited

Part-time (half time or more) — Prorated proportionately to percentage of full-

permanent, probationary, or time |time equivalent for the position. Example, an

individual with a half-time appointment is

eligible for 12 hours per calendar year.

time (less than half-time)

Temporary, intermittent, or part- | None

*The twenty-four hours (24) of paid leave shall be credited to each employee on January 1 of

each year, unless the employee chooses one of the special provision options for volunteering in

a literacy program or tutoring/mentoring.
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Newly hired employees shall be credited with leave immediately upon their
employment, prorated at two hours per month for the remainder of the calendar year.
Separated employees that are re-employed within the same calendar year are credited
Community Service Leave the same as newly hired employees; however, the combination
of re- employment credit hours and total hours used prior to separation in the same calendar

year cannot exceed the annual 24-hour maximum leave benefit.

§4. Changing Options
If an employee chooses to change options from regular Community Service Leave to
the special provisions for volunteering for the literary program or tutoring/mentoring or vice
versa, during the calendar year, the maximum hours that may be granted is the maximum

allowed under the new option chosen minus the amount already used.

§5. What is Community Service
Community service, for this purpose, is:

« meeting with a teacher or administrator concerning the employee’s child,

- attending any function sponsored by the school in which the employee’s child is
participating. This provision shall only be utilized in conjunction with nonathletic
programs that are a part or supplement to the school’s academic or artistic program,

- performing school-approved volunteer service approved by a teacher, school
administrator, or program administrator,

- performing a service for a community service organization

« performing volunteer service for a public university** that is approved by a university
administrator or other authorized university official,

- performing volunteer service for a community college that is approved by a
community college administrator or other authorized community college official, or

- performing volunteer service for a State agency** that is approved by the agency
head or his/her designee.

**An individual shall not be considered a volunteer if the person is otherwise employed by a
State agency or State university to perform the same type of service as those for which the

person proposes to volunteer.

Community Service Leave
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Notes:

(1)

)

®)

(4)

®)

(6)

Service does not include activities designed to promote religious beliefs such as
teaching or leading religious assemblies or in raising funds to support religious
activities. Service would include activities supported by religious organizations such
as volunteering in soup kitchens, homeless shelters or other community activities.
Service may include serving inside a polling facility to assist voters with the voting
process as long as the employee is not receiving pay for the service. Vacation leave
rather than Community Service leave must be used if the employee is receiving pay
for the "inside" poll work or if the employee is distributing brochures, transporting
voters or other partisan campaigning outside of the polls.

Service for a fundraising event is eligible for Community Service Leave if there is a
bona-fide volunteer relationship and the fundraising event is directly sponsored and
supported by an eligible community service organization. For example, playing in a
golf tournament that is raising money for the American Cancer Society is not
considered a volunteer activity that would be eligible for Community Service Leave;
however, setting up tents, handling parking and registration, or serving at the food
tent at the fundraising golf event would be considered a volunteer activity and would
be eligible for community service leave. Volunteering at a fundraising event for an
individual citizen or political party is not eligible for Community Service Leave.
Disaster relief service must be performed through a recognized eligible disaster relief
organization; example, the American Red Cross.

The ‘child involvement’ provision of the policy is limited to child day care, elementary
school, middle school or high school involvement. A parent cannot, for example, use
community service leave for on-site visits to colleges for the purpose of selecting a
college, or to attend college orientations or assist with moving the child in and out of
the on-campus housing, or for attendance at college graduations.

Community Service leave for volunteer service is meant to be used for actual service
time. Time spent training to be a volunteer is not covered by Community Service
Leave. Also, time spent in administrative duties such as attending organization
meetings, electing officials, or attending social events sponsored by an organization

shall not be covered by Community Service Leave.
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§6. Approval of Leave

Employees must receive approval from their supervisor to use this leave. The
supervisor or other agencyl/institution manager may require that the leave be taken at a time
other than the one requested, based on the needs of the agency. Leave shall only be
requested and approved for community service that occurs during the employee’s regularly
scheduled hours of work. Agencies with shift employees regularly scheduled to work
evening or night shift with a shift schedule in excess of a regular 8 hour shift may allow the
use of community service leave in situations where the employee’s participation in
community service outside of the normal work schedule significantly impacts the employee’s
normal sleep period.

The agency may require acceptable proof that leave is being utilized in accordance
with the purpose of this policy. Reasonable travel time may be included in approved time for
community service, but only for the time that intersects the employee’s regular work

schedule. The majority of the leave shall be used for direct volunteer service.

§7. Inter-Agency Transfer
If an employee transfers to another State agency, any balance of community service
leave not used shall be transferred to the new agency. Under the tutoring/mentoring option,
the employee should secure approval from the new supervisor to continue with that option

prior to the transfer.

§8. Not Cumulative
Leave not taken by the end of the calendar year is forfeited; it shall not be carried

into the next calendar year.

§9. Separation

Employees shall not be paid for such unused leave at separation.

Community Service Leave
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§10. Records

The use of Community Service leave shall be reported separately from all other paid
leave. Employees and supervisors are responsible for timely and accurately reporting the

use of Community Service leave on the employee’s time record.

§11. Partisan Political Involvement
Partisan political activity during State time and the use of State equipment or
property for any community service are not permitted. Special care must be taken to avoid
any possible interpretation that the State is, in fact, permitting time off and in so doing
supporting a political candidacy. State employees engaging in political activity must do so in
accordance with G.S. 126-13 of the Human Resources Act.

§12. Sources of Authority
This policy is issued under any and all of the following sources of law:
¢ N.C.G.S. § 126-4(5); (5b), (10)
It is compliant with the Administrative Code rules at:
e 25 NCAC 01E .1600

§13. History of This Policy

Date Version

July 1, 2000 e COMMUNITY SERVICE LEAVE POLICY — New Policy April 13,
2000 Governor Hunt signed Executive Order 168. Effective July 1,

2000, until such time as permanent rules are approved, a blanket
exception implemented, establishing the Community Service
Leave Policy that incorporates the Community Involvement
Leave, Child Involvement Leave and Volunteer Participation
Leave Policies. The histories of these three policies are as
follows:
e CHILD INVOLVEMENT LEAVE
1-1-94: New Policy
COMMUNITY INVOVEMENT LEAVE

Community Service Leave
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2-1-83: Adopted policy on Community Involvement. Provides
employees with time off to participate in community affairs
and an opportunity to make that time up. 4-1-86: Changed
provision for make-up time whereby it constitutes overtime
and can only be made up during the same week or in a
week when a full schedule is not worked.

e VOLUNTEER PARTICIPATIONS LEAVE
12-13-74: Policy adopted to allow time off with pay to
participate in emergency and rescue services within a
limited area around their workstation.
12-1-87: Changed name of policy from Volunteer
Emergency Services and added policy on Blood Donorship.
3-1-90: Add leave for bone marrow transplantation.
4-1-93: Add Disaster Leave per G.S. 166A-30-32.
7-1-95: Revised to include type of appointment of covered

employees

September 5, 2000

Advisory Note added to clarify leave as it relates to religious

activities.

September 22, 2000

Correction to remove the word “public” when referring to schools
eligible for using leave for mentoring/tutoring.

Special provision for emergency service revised as provided in
HB 231, Sections 23. (a) and 23.(b) that rewrote GS 127A-116 to
provide for leave without loss of pay, time or efficiency rating for

special emergency management service.

December 19, 2001

American Red Cross Disaster Service Leave revised to conform
to changes in GS-166A-32:

(1) Leave applies to disasters occurring within the United States
rather than just North Carolina.

(2) Omitted the word “certified” before “disaster service volunteer.”

(Note: The statute still defines “Certified Disaster Service
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Volunteer; however, the 2001 legislation deleted the word

“certified” in 166A-32 which provides leave.)

April 1, 2004

Add Advisory Note to allow agencies to approve community
service leave for employees who live in states adjacent to North

Carolina.

August 1, 2004

(1) Deleted Advisory Note under Emergency Services since the
temporary rule providing for wider use of leave for emergency
management services has become a permanent rule.

(2) Revised to incorporate leave with pay up to 30 days for organ

donation.

January 1, 2008

Advisory Notes added for agencies using BEACON/HR Payroll
System:

(1) If an employee has holiday compensatory time, overtime
compensatory time or on-call compensatory time, it shall be taken
before sick leave.

(2) Hours worked in excess of the employee’s established work
schedule will be used to offset leave reported in the same
workweek. Leave will be restored to the employee’s balance for
later use.

(3) Advisory Note added to clarify that service may include
working inside a polling facility to assist voters with the voting

process as long as the employee is not receiving pay for the work.

April 1, 2009

Deletes the Advisory Note about the leave hierarchy since this

does not apply to Community Service Leave.

November 1, 2009

Deleted the following provisions and incorporated them into Other
Management Approved Leave:

Emergency Services

Blood, Bone Marrow and Organ Donorship

American Red Cross Disaster Service Volunteer

March 1, 2010

Added provisions for volunteering for certain activities in a public

school or a community service organization. Requires that the
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service is outside of the employee’s normal scope of duties and
responsibilities and that the employee is not receiving any form of

compensation for the services rendered.

January 1, 2011

Advisory Note about Leave Offsetting deleted and placed in

General Leave Policies.

March 11, 2011

Deleted reference to blood and bone marrow donation since this

is in the Other Management Approved Leave policy.

June 1, 2014

Policy change required to comply with Senate Bill 402 (Session
Law 2013-360) which required the State Human Resources
Commission to establish policies and rules governing a leave
program that allows employees to volunteer in a literacy program
in a public school for up to five hours each month. Literacy Leave
was added as special provisions to the regular CSL Policy. The
existing

tutoring/mentoring provision of the CSL policy was also moved to
the special provisions section of CSL. In addition, changes to the
regular CSL policy include:

Added a definition for community service and volunteer

Clarified that 24 hours of CSL is per calendar year.

Clarified how to administer CSL for an employee who separates
and is re- employed in the same calendar year.

Clarification on volunteer work related to fundraising events
Clarification on disaster relief service.

Clarification on child involvement for college visitation and
orientations.

Clarification for volunteer training and administrative service and
social events sponsored by organizations.

Clarification that CSL should be requested and approved for
service being performed during regular scheduled hours of work.

Include an exception for evening and night shift workers when

volunteer service outside of normal work hours significantly
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impacts an employee’s normal sleep time.

Clarification that reasonable travel time may be included in
approved time for CSL; however, the majority of the leave shall be
used for direct volunteer service.

The “agency policy” section was deleted. In addition, the option to
allow make-up time for volunteer service in excess of 24 hours
was removed.

Policy revised to delete all references to trainee appointments, per

appointment types and career status.

September 17, 2017

Policy revised to delete all references to trainee appointments, per

appointment types and career status.

Community Service Leave



§1.

§ 2.

STATE HUMAN RESOURCES MANUAL Leave

Section 5 Page 17
Effective: September 7, 2017

Community Service Leave - Literacy,
Tutoring and Mentoring Policy

Contents:

LT T o [TV 17
T2 B T 101 (o] o I PP PRPP T 17
§3. Covered Employees and CreditS ... 18
§4. Employee Option for Tutoring and Mentoring ............cceoiiieiiiiiiiiii e, 18
§5. Employee Option for Volunteering for the Literacy Program .............cccccvviiiiiiiiineeinnnnen, 19
§6. Inter-Agency Transfer for Literacy, Tutoring and Mentoring............ccccvveeiiiiiiiiiiiiieeeeeenn. 19
§7.  NOtCUMUIALIVE..... .ottt eeeenennennnnes 20
§ 8. SEPArAtiION .. .ottt 20
§9.  SoUrCES Of AUINOIILY ....ceiiiiiiii e 20
§10.  History of This POlICY ......ccooeiiieiieee ettt eeneennnnes 20
Policy

In recognition of the State’s interests in supporting its students in compliance with

The Excellent Public Schools Act of 2013, special provisions of the Community Service

Leave policy (Section 5, pages 13-18) allow an alternate option in lieu of regular Community

Service Leave (24 hours) for leave to be granted to:

any employee to volunteer in a literacy program in a public school; or
any employee for tutoring and mentoring a student in a formal standardized

approved tutoring/mentoring program in a public school or a non-public school.

Definitions

Following are definitions of terms used in this policy:

Terms

Definition

School

An organization that is authorized to operate under the laws of the
State of North Carolina and is:

. an elementary school,

. middle school, or

. high school

Student

Individual who is enrolled and attends classes at a school authorized

to operate in the State of North Carolina.

“At-Risk”

Students than others to fail academically. Students who, by virtue of

their circumstances, are more likely

Community Service Leave Leave-Literacy, Tutoring and Mentoring
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Literacy Program An education program recognized and supported by the North
Carolina Department of Public Instruction to provide instruction in

reading and writing

§3. Covered Employees and Credits

In lieu of the regular Community Service Leave (24 hours), an employee, with approval of the

school and supervisor, may be eligible*** to choose one of the following leave options:

Type of Appointment Literacy Program Tutoring/Mentoring

Full-Time - permanent, Up to 5 hours a month notto | One hour a week not to

probationary, or time-limited exceed 45 hours a calendar exceed 36 hours a calendar

year. year.
Part-Time (half time or more) | Prorated — equal to Prorated — equal to
percentage of full-time percentage of full-time
amount. amount.
Temporary, intermittent, or None None

part-time (less than half-time)

***Some schools may require volunteers to pass a criminal background check prior to
performing any volunteer work.

If approved for this special provision, the annual amount of leave based on the option
chosen will be accrued on January 1 of the calendar year, but the employee shall not
exceed the monthly/weekly usage restriction. The employee’s supervisor shall be
responsible for ensuring the employee does not exceed the allowable hours per

month/week.

§4. Employee Option for Tutoring and Mentoring

In lieu of the twenty-four (24) hour leave award for regular Community Service and in
lieu of volunteering for a Literacy Program, an employee may choose to volunteer to

tutor/mentor in a public school or non-public school. Leave under this option shall be used

Community Service Leave Leave-Literacy, Tutoring and Mentoring
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exclusively for tutoring or mentoring an “at-risk” student in accordance with established
standards rules and guidelines for such arrangements as determined and documented by
joint agreement with the employee’s agency and the public/non-public school.

The amount of community service leave for tutoring/mentoring is one (1) hour of
leave for each week, up to a maximum of 36 hours, that schools are in session as
documented by the elected board of the local education agency or the governing authority of
any charter school or non-public school.

The one hour of leave each week shall be used for tutoring/mentoring an “at-risk”
student determined eligible for the tutoring/mentoring program. Time spent in commuting to
and from the school and time spent in orientation or volunteer training must be accounted

for using other leave policies such as compensatory time or vacation leave.

§5. Employee Option for Volunteering for the Literacy Program

In lieu of the twenty-four (24) hour leave award for Community Service and in lieu of
volunteering for the tutoring/mentoring program, an employee may choose to volunteer in a
literacy program in a public school for up to 5 hours each month not to exceed 45 hours in a
calendar year. Leave under this option shall be used exclusively for assisting students in
reading and/or writing skills in accordance with established standards rules and guidelines
for such arrangements as determined and documented by joint agreement with the
employee’s agency and the public school.

The amount of community service leave for the literacy program is up to five hours of
leave each month while schools are in session (not to exceed 45 hours a calendar year) as
documented by the elected board of the local education agency.

The five hours of leave each month shall be used for assisting a student in reading
and/or writing. Time spent in commuting to and from the school and time spent in orientation
or volunteer training must be accounted for using other leave policies such as compensatory

time or vacation leave.

§ 6. Inter-Agency Transfer for Literacy, Tutoring and Mentoring

If an employee transfers to another State agency, the employee should secure

approval from the new supervisor to continue that option prior to the transfer.

Community Service Leave Leave-Literacy, Tutoring and Mentoring
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Not Cumulative
Leave not taken by the end of the calendar year is forfeited; it shall not be carried

into the next calendar year.

Separation

Employees shall not be paid for any such unused leave upon separation.

Sources of Authority
It is compliant with the Administrative Code rules at:
e N.C.G.S. § 126-4(5), (5b), (10)
It is compliant with the Administrative Code rules at:

e 25NCAC 01E .1600

History of This Policy

Date Version

June 1, 2014 ¢ Policy change required to comply with Senate Bill 402 (Session
Law 2013360) which required the State Human Resources
Commission to establish policies and rules governing a leave
program that allows employees to volunteer in a literacy program
in a public school for up to five hours each month. Literacy Leave
was added as a special provision to the regular CSL Policy. In
addition, the existing policy provisions for Tutoring and Mentoring
were also moved from regular CSL to be included as a special

provision to the regular CSL.

September 7, 2017 e Policy revised to delete all references to trainee appointments, per
appointment types and career status.
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§ 1. Policy

Employees that are designated as Administrative, Executive or Professional under

the Overtime Compensation Policy are exempt from the provision for overtime pay. FLSA

Not Subject employees are not entitled to compensatory time. However, the agency head

has the discretion to authorize FLSA Not Subject employees to earn compensatory time and

decide how compensatory time should be granted using the following provisions.

§2.

Covered Employees

Full-time and part-time (half-time or more) permanent, probationary, and time-limited

employees are eligible for compensatory time.

Temporary and part-time (less than half-time) employees are not eligible for

compensatory time.

§ 3.

Amount

Compensatory time is awarded at a rate not to exceed the individual’s straight-time

equivalent rate.

§ 4.

Not Cumulative

Compensatory time is not cumulative beyond a twelve-month period.

§ 5.

Not Transferable

Compensatory time may not be transferred to another agency.

Compensatory Time
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§ 6. Separation

Compensatory time is lost when an employee transfers to another agency or is

separated from State service. It is the agency’s discretion to authorize FLSA Not Subject

employees to exhaust compensatory time prior to a known separation, provided granting of

the compensatory time is reasonable and will not adversely affect agency operations or

agency employees. The employee’s separation date may not be moved forward in order to

pay for compensatory time. The separation date must be the last day worked. If an agency

allows an employee to exhaust some or all of their compensatory time prior to separation,

the employee must still work for at least one day after using compensatory time for the date

of separation to occur after the use of the compensatory time.

§ 7. Agency Responsibilities

e Agencies may develop their own policy within these guidelines.
o The agency shall establish proper approval procedures for uses of compensatory

time.

As a non-binding best practice, OSHR recommends that ordinarily, short uses of
compensatory time would be appropriate for approval by the employee’s supervisor, but
that the agency’s chief deputy or a named designee approve any use of large amounts of

compensatory time (for example, one month or longer) prior to a known separation.

§ 8. Sources of Authority

This policy is issued under any and all of the following sources of law:
e N.C.G.S. §126-4(5)

It is compliant with the Administrative Code rules at:
e 25 NCAC 01E .1000

§ 9. History of This Policy

Date

Version

September 1, 1954 Dept. head responsible for decision to grant equivalent time off for

compensatory leave — not cumulative beyond a 12-month period.

Compensatory Time
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July 1, 1971

Added reference to the State’s overtime compensation policy that
designates certain employees as Administrative, Executive or
Professional. Employees in these categories are exempt from the

provisions for overtime pay.

October 1, 2007

Under the paragraph Amount, added Advisory Note to state that
before generating compensatory leave, the BEACON HR/Payroll
System will use hours worked in excess of the employee’s
established work schedule to:

e pay back advanced leave liabilities owed to the State,

e pay back adverse weather liabilities owed to the State, and

o offset paid leave hours reported in the same workweek.

July 1, 2008

Title and all references changed from “compensatory leave” to

“‘compensatory time” to standardize the terminology.

September 7, 2017

Policy revised to delete all reference to trainee appointments, per

appointment types and career status.

June 4, 2020 The policy statement was reworded. The explanation of part-time
covered employees wording changed from “20 hours” to “half-time”).
April 18, 2024 Policy revised to clarify compensatory time for FLSA Not Subject

employees is not an entitlement. Also, updated to clarify it is the
agency’s discretion to allow FLSA Not Subject employees to exhaust
compensatory time when there is a known separation.

Added that the separation date must be the last day worked. This
means if an agency allows an employee to exhaust some or all of
their compensatory time prior to separation, the employee must still
work for at least one day after using compensatory time for the date
of separation to occur after the use of the compensatory time.

Added an Agency Responsibilities section.
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§1. Creditable Service

Three types of service credit are maintained for State employees. Specific uses of
each type of service are made for various policy and fringe benefits applications. The types

of service credit are:
« Total State Service,
e Continuous State Service, and
+ Creditable Retirement Service.

Each of these types is explained below.

§2. Total State Service
This service credit is the grand total of all permanent, probationary, and time-limited
time, either full-time or part-time (regularly scheduled 20 hours or more each workweek),

which an employee has served in State government or other recognized public sector
* Any State agency (subject to or exempt from the State Human Resources Act);

+ Employment with other governmental units which are now State agencies
(Examples: county highway maintenance forces, War Manpower Commission,
Judicial System);

* Authorized military leave from any of the governmental units for which service credit
is granted provided the employee is reinstated within the time limits outlined in the

State military leave policies;

Creditable Service
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» Authorized workers' compensation leave from any of the governmental units for
which service credit is granted;

* Employment with the county Agricultural Extension Service; Community College
System and the public school system of North Carolina, with the provision that a
school year is equivalent to one full year (credit for a partial year is given on a month-
for-month basis for the actual months worked);

«  Employment with a local Mental Health, Public Health, Social Services or
Emergency Management agency in North Carolina if such employment is subject
to the State Human Resources Act; and

- Employment with the General Assembly (except for participants in the Legislative
Intern Program and pages). All of the time, both permanent and temporary, of the
employees shall be counted; and the full legislative terms of the members.

Credit is given for any month in which an employee is in pay status for one-half or
more of the workdays and holidays in that month.
Permanent part-time employees earn service time on the same basis as

permanent fulltime employees. It is not prorated.

§3. Continuous State Service

This type of service is the period of unbroken employment for employees under the
State Human Resources Act. Only permanent uninterrupted employment status under the

State Human Resources Act is creditable toward this time.

This type of service is used to establish eligibility for filing grievance appeals to the

State Human Resources Commission. Refer to the Discipline/Appeals/ Grievances Section.

§4. Creditable Retirement Service
This type of service is the length of time an employee has made contributions to the
State Retirement System. It is not calculated the same as Total State Service. Refer to the
Retirement System handbooks for further information. This service time is used to determine

eligibility for a retirement benefit and the amount of the retirement benefit.

Creditable Service
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Source of Authority
e 25 NCAC 01D .0112

History of This Policy

Date Version
July 1, 1996 First version.
January 1, 2002 Revised to include an omission: Add Workers' Comp Leave under

creditable total state service.

September 7, 2017 Policy revised to delete all references to trainee appointments.

Changed revised date from January 1, 2011 to September 7, 2017.

Creditable Service
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§1. Definition
Demotion or reassignment is a change in status resulting from assignment to a position

assigned a lower salary grade.

§2. Policy
If the change in status results from inefficiency in performance or as a disciplinary
action, the action is considered a demotion. If the change results from a mutual agreement
between the employee and employer (e.g., choice of the employee; organizational needs,
such as reorganization or reduction in force; or other mutually agreed upon arrangement), the

action is considered a reassignment.

§ 3. Salary Rate

When the employee's current salary is above the maximum of the range for the lower
class, the salary shall be reduced at least to the maximum of the lower range.

When the employee’s current salary falls within the range of the lower class, it may be
reduced to any salary in the lower range, or it may remain the same except in the following
two situations:

(1) When an employee has been promoted or reallocated upward and is being demoted

or reassigned to a lower class within one year, the following shall apply:

If to: The salary shall:

the same grade level held before the | revert to the salary paid before the

promotion or reallocation, promotion or reallocation plus any

Demotion/Reassigment
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increases that would have been given

had the change not occurred.

a higher grade level than held before the | revert to a salary that is permitted by the
promotion or reallocation, Promotion or Reallocation Policies, as
though the previous promotion or

reallocation had not occurred.

a lower grade level than held before the | revert to the salary paid before the
promotion or reallocation, promotion or reallocation plus any
increases that would have been given
had the change not occurred, but not to

exceed maximum.

Note: Computation of salaries must be shown on the PD-105, i.e., old salary plus dollar amount

of increases to be added, such as legislative increase or performance increase.

(2) When an employee has reduction-in-force priority rights, the following shall apply:
The employee’s salary shall remain the same, unless the salary exceeds the
maximum of the new salary grade. When the salary exceeds the maximum of
the salary grade, the employee’s new salary shall be reduced to the

maximum of the new salary grade. (See Advisory Note below.)

Advisory Note: The agency is not relieved from paying the same salary rate unless the RIF
employee voluntarily offers/agrees to accept a lower salary rate and a written “waiver” is
obtained in the pre-screening phase of the selection process. Someone other than the
supervisor making the selection decision should review the applicant pool before referring to
the hiring authority. If a valid waiver is in place, the best practice would be to place the salary

conditions in the written waiver agreement.

The agency would be allowed to give an increase(s) up to the previous salary

amount should funds become available.

Demotion/Reassignment
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Effective Date

Demotions or reassignments shall be made effective on the date the employee assumes the

duties of the new position or on the first day of the pay period nearest to that date.

Qualifications
If a demotion or reassignment is made to a position within the same field of work, the

employee automatically qualifies. However, if a demotion or reassignment is made to a
different field of work, the employee must meet the minimum recruitment standards, or their

equivalent, as set forth in the class specification.

Appeal from Demotion
An employee who has achieved career status as that term is defined in N.C.G.S.
§ 126-1.1 shall have the right to appeal a demotion to the State Human Resources

Commission. Provisions of the appeal procedure shall be followed.

Sources of Authority

This policy is issued under any and all of the following sources of law:
¢ N.C.G.S.§126-4(2), (6)

e 25 NCAC 01D .0400

History of This Policy
Date Version

January 1, 1976 Demotion - Revises salary policy to permit employee’s salary to
remain above the maximum of the range when an exception is

justified.

July 1, 1977 Deleted provision for appeal from demotion for employees with less

than 5 years of continuous state service.

August 1, 1977 Deleted provision that allowed exceptions for leaving salaries above
the maximum. Salaries would have to be cut at least to the

maximum on the effective date of the demotion.

Demotion/Reassignment
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August 1, 1988

Revised Demotion Policy to “Demotion or Reassignment Policy.”

Deleted Performance Increase Anniversary Date.

January 1, 1990

Changed to conform to new pay plan (no steps).

July 1, 1990

Previous policy required that if employee is promoted and
subsequently demoted, no increase can be given when promoted
back to same level. Revised to allow an exception when employee is
promoted or reallocated upward and subsequently demoted,
reassigned or reallocated downward to any lower class within one

year.

March 1, 1994

Clarified the definition of “demotion/reassignment” to make clear that
it involves a change to a lower pay grade.

Changed “permanent” to “career.”

August 1, 1995

Appointment terminology clarified.

December 1, 1995

Revised to incorporate RIF provisions.

July 1, 2001 Revised to add paragraph at end of Salary Range, which was
erroneously omitted.

July 1, 2002 Revised to include advisory note regarding salary “waiver.”

April 1, 2005 Formatting change only. One of the paragraphs was moved for

clarity.
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§1. Policy

State employees are expected to meet performance standards and conduct
themselves appropriately. This policy is intended to provide tools for addressing employee
conduct and performance issues in a reasonable, consistent, and effective manner.

The procedures in this policy provide for progressive discipline to address issues
involving unsatisfactory job performance for employees to be given notice of deficiencies
and an opportunity to improve them. However, this policy also recognizes that some
employee conduct occurring either on-duty or off-duty is so egregious and intolerable that
continued employment is not a possibility and progressive discipline is not appropriate.
Behavior of this type is considered either unacceptable personal conduct, which can be
either on-duty or off-duty, or in the case of on-duty behavior, grossly inefficient job
performance.

The imposition of any disciplinary action shall comply with the procedural

requirements of this policy.

§2. Covered Employees
This policy applies to employees who have attained career status as defined by
North Carolina General Statute 126-1.1."

§3. Employee Assistance Program (EAP)
Prior to or in conjunction with disciplinary action, a supervisor may elect to refer an
employee to the Employee Assistance Program (EAP) as appropriate. Referral to EAP is not
considered a substitute for any disciplinary action. For more information on the appropriate

referral type, please see the Employee Assistance Program Policy (namecheck).

" This does not preclude an agency from issuing a disciplinary action to an employee who is not a career
status employee, as defined in N.C.G.S. 126-1.1, however the issuance of a disciplinary action to an
employee without career status does not create any requirement for the agency to utilize progressive
discipline nor does it create grievance rights for employees who do not otherwise have these rights.

Disciplinary Action
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Just Cause for Disciplinary Action

Introduction

There are two bases for the discipline or dismissal of employees under the statutory

standard for "just cause" as set out in G.S. 126-35. These two bases are:

1. Discipline or dismissal imposed on the basis of unsatisfactory job performance,

including grossly inefficient job performance.
2. Discipline or dismissal imposed on the basis of unacceptable personal conduct?.

The categories are not mutually exclusive, as certain actions by employees may fall
into both categories, depending upon the facts of each case. No disciplinary action shall be

invalid solely because the disciplinary action is labeled incorrectly.?

The courts have interpreted Just Cause to mean satisfying the requirements of the
administrative code (as discussed in this policy) and in addition meeting an equitable test
discussed in case law. Human Resources staff should consult with agency legal counsel

about how case law has interpreted just cause with respect to past fact patterns.

Unsatisfactory Job Performance
Unsatisfactory job performance means work-related performance that fails to
satisfactorily meet job requirements as set out in the relevant job description, work plan, or

as directed by the management of the work unit or agency.

Addressing performance issues before disciplinary action

The intent of disciplinary action for unsatisfactory job performance is to promote
improved employee performance. When coaching and a documented counseling session
fail to correct employee performance, the manager/supervisor may address the matter by
issuing a formal disciplinary action, the first level of which is a written warning. For more
information on how to address performance issues prior to proceeding to disciplinary action,

please refer to the Performance Management Policy.

225 NCAC 01J .0604(b)
325 NCAC 01J .0604(c)
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What is Just Cause for Unsatisfactory Job Performance?

Any work-related performance issue may establish just cause to discipline an
employee for unsatisfactory job performance. Just cause for a warning or other disciplinary
action for unsatisfactory job performance occurs when an employee fails to satisfactorily
meet job requirements.

Disciplinary actions administered for unsatisfactory job performance are intended to
prompt a permanent improvement in job performance. Should the employee’s performance
fail to improve in the time prescribed in a disciplinary action, or if the required improvement
later deteriorates, or other inadequacies occur, the manager or supervisor may deal with this
occurrence of uncorrected or new unsatisfactory job performance with additional
progressive disciplinary action(s) “.

The determination that an employee has engaged in unsatisfactory job performance is
generally made by the supervisor in consultation with management. The supervisor’s and/or
managements’ determination should be reasonable, consistent, factually supported and
made in conjunction with the Human Resources Office. In determining whether an
employee’s job performance is unsatisfactory job performance, a manager/supervisor may
consider any one or a combination of the factors set forth below. These include but are not
limited to:
1. Failure to produce work of acceptable quality, accuracy, quantity, promptness, work
habits, or by established deadlines;
2. Deficiencies in performance as required in the work plan or as noted in the
performance evaluation;
3. Inability to follow instructions or procedures, appropriateness of work performed, or
demonstrated poor judgement, analysis or decision-making;
Insufficient or inappropriate customer service, service delivery, or teamwork;
Misuse/abuse of fiscal resources, including a wasteful use of State resources;

Absenteeism, tardiness, or other abuses of work time.

N o o s

Any other factors that, in the opinion of the supervisor and/or manager, are
appropriate to determine whether an employee’s performance constitutes

unsatisfactory job performance.

425 NCAC 01J .0605(a), (b)
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§4.3. What is Just Cause for Grossly Inefficient Job Performance?
Just cause to issue disciplinary action for grossly inefficient job performance exists
when an employee fails to satisfactorily perform job requirements as specified in their job
description, work plan, or as directed by the management of the work unit or agency, and

that act or failure to act causes or results in:
1. death or serious bodily injury or creates conditions that increase the chance for death
or serious bodily injury to an employee(s) or to members of the public or to a
person(s) for whom the employee has responsibility; or,
2. the loss of or damage to State property or funds that results in a serious adverse

impact on the State or work unit.

§4.4. What is Just Cause for Unacceptable Personal Conduct?

Just cause to issue a warning or take other disciplinary action for unacceptable
personal conduct may be created by intentional or unintentional acts. The conduct may be
job-related (on duty) or off duty so long as there is a sufficient connection between the off
duty conduct and the employee’s job.

Unacceptable personal conduct means:

1. Conduct for which no reasonable person should expect to receive prior warning;

Job-related conduct which constitutes a violation of State or federal law;

Conviction of a felony or an offense involving moral turpitude that is detrimental to or

negatively impacts the employee’s service to the State.;

The willful violation of known or written work rules;

Conduct unbecoming a State employee that is detrimental to State service;

The abuse of client(s), patient(s), student(s), or person(s) over whom the employee

has responsibility or to whom the employee owes a responsibility, or the abuse of an

animal owned by or in custody of the State;

7. Material falsification of a State application or other employment documentation® ;

5 Staff interpreting this provision should consider GS 126-30 (See also 25 NCAC 01J 0616) which
provides any employee who knowingly and willfully:

e discloses false or misleading information, or

e conceals dishonorable military service; or
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8. Insubordination, which means the willful failure or refusal to carry out a reasonable
order from an authorized supervisor;

9. absence from work after all authorized leave credits and benefits have been
exhausted. (See alternatively the Separation Policy for information on Separation
due to Unavailability, which may apply to situations in which leave credits and
benefits have been exhausted.)

Examples of unacceptable personal conduct may include, but are not limited to:

e use of professional State credentials for personal gain (which may be an example of
unacceptable personal conduct type (1) and/or (5) above);

e serious disruption in the workplace (which may be an example of unacceptable
personal conduct type (1), (4) and/or (5) above);

e subjecting an employee, client, contractor, or customer to intentionally discriminatory
treatment or harassment. (which may be an example of unacceptable personal
conduct types (1), (2), (4) and/or (5) above)

o falsification of work-related documentation, such as a timesheet (which may be an

example of unacceptable personal conduct type (1), (4), and/or (5) above.

Under Wetherington v. NC Department of Public Safety, a manager or supervisor should

consider the following factors when deciding about the appropriateness of a disciplinary action
for unacceptable personal conduct:
1. The severity of the violations.
The subject matter involved.
The harm resulting from the violations.

Prior work history, including disciplinary and performance history; and

o kB 0N

The discipline imposed in other cases involving similar violations.

e conceals prior employment history or other requested information, either of which are
significantly related to job responsibilities
on an application for State employment may be subjected to disciplinary action up to and including
immediate dismissal from employment, but the severity of the disciplinary action shall be at the discretion
of the agency head. Dismissal shall be mandatory where the applicant discloses false or misleading
information in order to meet position qualifications.

Disciplinary Action
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§5. Types of Disciplinary Action
When just cause exists, any career State employee, regardless of occupation,
position or profession may be warned, demoted, suspended or dismissed by the
appointment authority. The degree and type of action taken shall be based upon the sound
and considered judgement of the employing agency in accordance with this policy and after
consultation with the Human Resources Office. Agency legal counsel should be consulted

as necessary.

A. Written Warning

The supervisor shall monitor and promote the satisfactory performance of work
assignments and ensure that employees do not engage in unacceptable personal conduct.
Unsatisfactory Job Performance: \When the supervisor determines that disciplinary action
is appropriate for unsatisfactory job performance, a written warning is the first type of
disciplinary action that an employee shall receive. However , prior to the written warning, the
manager/supervisor should provide feedback, as described in the Performance
Management Policy, to the employee regarding the need for the employee to improve their
performance. If performance does not improve following the feedback provided by the
manager/supervisor (coaching), a Documented Counseling Session (DCS) shall be
conducted prior to beginning disciplinary actions (including a PIP if it is issued as a
disciplinary action, as described below) for most performance issues. Any disciplinary
action issued for unsatisfactory job performance without a prior DCS must first be approved
by the agency HR Director or designee. If performance does not improve after the first
written warning, a supervisor may give additional written warnings or a higher level of
disciplinary action.
Performance Improvement Plan: A Performance Improvement Plan (PIP) is a disciplinary
action only if it is in writing and states it is a disciplinary action.® In order to be considered a
disciplinary action, the PIP must also include all other information listed in 25 NCAC 010
.0210. Agencies may issue PIPs or other performance documentation that is not a written

warning.

Unacceptable Personal Conduct or Grossly Inefficient Job Performance: The

supervisor may elect to issue a written warning for grossly inefficient job performance or

625 NCAC 010 .0210
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unacceptable personal conduct. However, this policy does not require a written warning
before management administers other disciplinary action in these types of cases.
Written warnings shall:

1. Inform the employee in writing that it is a written warning, and not some other non-
disciplinary process such as counseling;

Inform the employee of the specific issues that are the basis for the warning;

3. Tell the employee what specific improvements, if applicable, shall be made to
address these specific issues;

4. Tell the employee the time frame allowed for making the required improvements or
corrections. Absent a specified time frame, 60 days is the time frame allowed for
correcting unsatisfactory job performance’ and immediate correction is required for
grossly inefficient job performance or unacceptable personal conduct; and

5. Tell the employee the consequences of failing to make the required improvements or

corrections.

B. Disciplinary Suspension without Pay

An employee may be suspended without pay for disciplinary purposes for
unsatisfactory job performance after the receipt of at least one prior disciplinary action, or for
causes relating to any form of unacceptable personal conduct or grossly inefficient job
performance without any prior disciplinary action. Prior to placing an employee on
disciplinary suspension without pay, a management representative shall conduct a pre-
disciplinary conference with the employee in accordance with the procedural requirements
of this policy.
Length of Time for Disciplinary Suspension

A disciplinary suspension without pay for an employee who is subject to the overtime
compensation provisions of the Fair Labor Standards Act (FLSA) must be for at least one
full work day, but not more than two work weeks (ten work days). The length of a disciplinary
suspension without pay for an employee who is exempt from the overtime compensation

provisions of the FLSA must be for at least one full work week (five work days), but not more

7 Unsatisfactory job performance involving absenteeism, tardiness, or other abuses of work time may
require immediate improvement.

Disciplinary Action



STATE HUMAN RESOURCES MANUAL

Disciplinary Action Policy

Discipline, Appeals & Grievances

Section 7 Page 9

Effective: September 15, 2023

than two full work weeks (ten work days). The length of a disciplinary suspension for an

employee on a non-forty-hour week/schedule shall be no more than 80 hours.

An agency or university has the option of imposing the same periods of disciplinary

suspension without pay upon all employees as long as the time period is the same as for

employees exempt from the overtime provisions of the FLSA as set forth in this Section.

Type of Minimum Period Maximum Period for | Minimum Time Block
Employee for Disciplinary Disciplinary
Suspension Suspension

Subject to | 1 work day 2 work weeks (10 At least 1 work day

FLSA work days)

Exempt 1 work week (five 2 work weeks (10 1 work week (five

from FLSA | work days) work days) work days) but no
portion of a full work
week.

C. Demotion

Any employee may be demoted as a disciplinary measure. Demotion may be made

based on unsatisfactory job performance, grossly inefficient job performance or

unacceptable personal conduct. An employee may be demoted for disciplinary purposes for

unsatisfactory job performance after the receipt of at least one prior disciplinary action, or for

causes relating to any form of unacceptable personal conduct or grossly inefficient job

performance without any prior disciplinary action.

Prior to demoting an employee, a management representative shall conduct a pre -

disciplinary conference with the employee in accordance with the procedural requirements

of this policy.

Disciplinary demotions must be conducted in accordance with the appropriate salary

administration policies. (See Demotion and Reassignment Policy)

D. Dismissal

Dismissal may be a result of unsatisfactory job performance, grossly inefficient job

performance or unacceptable personal conduct. An employee may be dismissed for
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disciplinary purposes for unsatisfactory job performance after the receipt of at least two prior
disciplinary actions, or for causes relating to any form of unacceptable personal conduct or
grossly inefficient job performance without any prior disciplinary action.

Prior to dismissing an employee, a management representative shall conduct a pre -
disciplinary conference with the employee in accordance with the procedural requirements
of this policy.

Required Consultation

The supervisor recommending dismissal must discuss the recommendation with
appropriate agency management, including Human Resources. Agency legal counsel
should be consulted as necessary. Upon approval by agency management, a pre-

disciplinary conference shall be held with the employee.

§6. Procedures for Issuing Disciplinary Action Other Than a Written Warning
Prior to the decision to issue a disciplinary action other than a written warning, the
following procedures must be followed in accordance with this policy. Before a
manager/supervisor can issue a disciplinary action of suspension, demotion, or dismissal, a
Pre-Disciplinary Conference (PDC) must be held. A PDC is not required if management
intends to issue a written warning.

Prerequisites for Disciplinary Action

Unsatisfactory Job Performance Unacceptable Personal
Conduct or Grossly Inefficient

Job Performance

1. The employee must have a current unresolved 1. The employee must have a
incident of unsatisfactory job performance. current unresolved incident of
2. Demotion or suspension: the employee must unacceptable personal
have at least one active disciplinary action (these conduct or grossly inefficient
do not need to be related to the current incident). job performance.

3. Dismissal: the employee must have at leasttwo | 2. A Pre-Disciplinary Conference
active disciplinary actions (these do not need to (PDC) must have been held

be related to the current incident). * with the employee.
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4. A Pre-Disciplinary Conference (PDC) must have

been held with the employee.

* Disciplinary actions related to personal conduct may be included in the progressive system
for performance-related dismissal provided the employee receives at least the number of
disciplinary actions, regardless of the basis of the disciplinary actions, required for dismissal
based on unsatisfactory job performance.
A. Active Disciplinary Actions

Disciplinary actions issued for unsatisfactory job performance, grossly inefficient job
performance, or unacceptable personal conduct are all subject to becoming inactive for the
purposes of counting towards the number of prior disciplinary actions needed for further
discipline. Disciplinary actions are deemed inactive if:

1. the manager or supervisor notes in the employee’s file that the reason for the
disciplinary action had been resolved or corrected;

2. the purpose of a performance based disciplinary action has been achieved, as
evidenced by an overall performance rating at an acceptable level or better and
satisfactory performance in the goal(s) and/or organizational value(s) cited in the
disciplinary action?; or

3. 18 months have passed since the disciplinary action, and the employee does not

have another active disciplinary action which occurred within the last 18 months.

If an employee receives a new disciplinary action while he/she has an active
disciplinary action in their personnel file, the oldest active disciplinary action(s) in the file will
take on the life span of the most recent disciplinary action, not to exceed an additional 18
months (that is, the action cannot remain active for more than 36 months). The actions do

not have to be related in content.

8 Disciplinary actions based only on unacceptable personal conduct or grossly inefficient job performance
cannot become inactive due solely to an acceptable performance management rating.
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§7. Procedures for Pre- Disciplinary Conference (PDC)

A. Prior to the Conference -

Before demotion, suspension or dismissal of an employee:

A supervisor or management designee must schedule and conduct a Pre-Disciplinary

Conference (PDC) after discussing their recommendation with the appropriate agency

management and receiving management’s authorization to hold the PDC;

The supervisor or management designee must give the employee advance written

notice (at least 24 hours) of the conference. While a minimum of twenty-four (24) hour’s

notice to the employee is required, advance notice should be as much time as practical

under the circumstances;

The notice must inform the employee of the type of disciplinary action being considered

(demotion, suspension or dismissal), that a lesser disciplinary action is possible, the

conference time and location, and the specific acts or omissions that are the reasons for

the recommendation;

If a demotion is being considered, the supervisor must inform the employee if the

demotion may change the employee’s compensation rate or classification title.

The person conducting the pre-disciplinary conference must have the authority to

recommend or decide what, if any, disciplinary action should be issued to the employee.

The following people may be included in the conference:

e The supervisor or other person chosen by agency management to conduct the
conference;

e A second management representative may be present at management’s discretion;

e The employee;

e If the person conducting the conference chooses, security may be present. In lieu of
security being present, the agency may require that the conference be held virtually.;

 In addition to the participants in the conference noted above, agency

procedures may provide for one additional neutral party if agreed upon by the employee
and management.

Virtual Pre-Disciplinary Conference: The pre-disciplinary conference may be held

virtually, upon agreement of the agency representative and the employee (except when

the agency has security concerns as noted above). Both parties must have access to
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B.

computer equipment with audio and video capabilities, as well as the ability to send and
receive e-mail during the virtual conference.

Legal Representation: No attorneys representing either side may attend the
conference nor shall any witnesses attend the conference for either party. This provision
does not prevent either party from consulting with legal representation.

Employee Absence: The employee’s failure to attend the PDC after receipt of written
notification shall not automatically stop the disciplinary process. In such situations,
management must consult with Human Resources to determine whether rescheduling
the PDC is warranted.

Recordings: There shall be no stenographic, audio, or video recording of the pre-
disciplinary conference by any participant. However, either party may take notes of the
conversation during the PDC.

During the Conference -

During the conference, the person conducting the conference must:

Give the employee written notice (hard copy or electronic) that the PDC cannot be

recorded by either party or attended by attorney representatives;

C.

Give to the employee written notice (hard copy or electronic) of the recommendation for
demotion, suspension or dismissal, including the specific reasons for the proposed
disciplinary action and a summary of the facts supporting the recommendation; and

Give to the employee an opportunity to respond to the recommended disciplinary action,
offer facts that are different from those offered by management and offer facts in support
of the employee's position. Every effort shall be made by management to ensure an
employee has every opportunity to set forth any available information in opposition to the
recommendation. This policy does not give an employee the right to have witnesses

present at the conference.

Following the Conference -

After the conference, management shall:

Review all necessary information, consider the response of the employee, and decide on
the recommended disciplinary action;
Allow time to review all necessary information and not communicate the decision to the

employee prior to the beginning of the next business day following the conclusion of the
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pre-disciplinary conference or after the end of the second business day following the
completion of the pre-disciplinary conference; and

* |f management decides to demote, suspend, or dismiss the employee, then the
employee shall receive a written disciplinary action letter either in person or by certified
mail (or equivalent) with return receipt requested.

The written disciplinary action letter must include:

The basis for the disciplinary action;

The effective date of the disciplinary action;

The specific acts or omissions that are the reason(s) for the disciplinary action;

The employee’s right to appeal and a copy of the grievance policy;

ok~ wnh =

If the disciplinary action is a dismissal, the employee shall be informed that a copy of
the written notice of the final decision is public record and open to inspection per GS
126-23.

Effective Date: The effective date of the dismissal for unsatisfactory job performance shall
be determined by management. A career state employee who is dismissed for
unsatisfactory job performance may, at management’s discretion, be given up to two weeks’
working notice of the dismissal. Instead of providing up to two weeks’ working notice, an
employee may be given up to two weeks’ pay in lieu of the working notice. Such working
notice or pay in lieu of notice is applicable only to dismissal for unsatisfactory job
performance. The effective date of the dismissal for unsatisfactory job performance shall be
no sooner than the date of the written notice of dismissal and no later than 14 calendar days
after the written notice.

D. Failure to Follow Procedure

Failure to give written reasons for the demotion, suspension, or dismissal, written notice of
appeal rights, or to conduct a pre-disciplinary conference is a procedural violation. If an
agency fails to follow procedure, the agency shall be subject to the rules of the Commission
dealing with procedural violations as described in 25 NCAC 01J .1316.

The time for filing a grievance because of the demotion, suspension, or dismissal does not

start until the employee receives written notice of any applicable appeal rights.
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E. Public Information

The date and type of each dismissal, suspension, or demotion for disciplinary
reasons taken by the agency are public records open to inspection per GS 126-23.
If the disciplinary action was dismissal, a copy of the written notice of the final
decision including the specific acts or omissions are public records open to
inspection per GS 126-23.

If an employee is dismissed and appeals their dismissal through the
grievance procedure, the final agency decision shall set forth the specific acts or
omissions that are the basis of the employee’s dismissal. In addition, the employee
shall be informed in the final agency decision letter that the final agency decision
letter is a public record and that the agency is required by law to release it pursuant

to any public record requests.

F. Additional Pre-Disciplinary Conference

An additional pre-disciplinary conference is required if the employer receives new
information about the allegations of wrongdoing that requires additional investigation
and these specific acts or omissions were not included in the initial pre-disciplinary
conference notification letter.

When a pre-disciplinary conference is conducted for a recommended type of
disciplinary action, but after the conference, the agency decides to take disciplinary
action of a higher degree of seriousness than the one for which the conference was
held, it is required that the agency conduct an additional pre-disciplinary conference.
When a pre-disciplinary conference is conducted for a recommended type of
disciplinary action, but after the conference, the agency decides to take disciplinary
action of a lesser degree of seriousness than the one for which the conference was
held, it is not required that the agency conduct an additional pre-disciplinary
conference as long as the employee was notified and had the opportunity to be
heard with respect to the behavior which is the basis for the less serious disciplinary
action.

However, it is permissible for the agency to conduct such an additional pre-

disciplinary conference if the agency determines that it would be appropriate under
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the circumstances, or if the employee requests the additional opportunity to be
heard.

For example, if a pre-disciplinary conference is conducted with a recommendation or
intent of dismissal and the agency decides to demote rather than dismiss, it would
not be necessary to conduct another pre-disciplinary conference unless the agency
or employee believes that there are relevant issues that could not have been
addressed or were not addressed in the previous pre-disciplinary conference or, if
the employee was not notified of the possibility of a lesser degree of disciplinary
action.

If any agency determines an additional PDC is necessary, the agency will follow the

procedures described in Section 7 A, B and C of this policy.

§8. Transfer of Disciplinary Action

When an employee transfers to another department or unit, any active written

warnings or disciplinary actions will transfer with the personnel file of the employee and will

remain in full force at the new work unit until removed by the new employer or made inactive

by operation of this policy.

§9. Investigatory Leave with Pay

Investigatory leave with pay shall be used to temporarily remove an employee from

work status. Placement on investigatory leave with pay does not constitute a disciplinary

action. However, the information discovered during the investigation may be the basis of

disciplinary action.

A. Procedures for Placing an Employee on Investigatory Leave with Pay®

Management must notify an employee in writing (hard copy or electronic) of the reasons
for placement on investigatory leave with pay status no later than the second scheduled
workday after the beginning of the placement. A placement on investigatory leave with
pay may last no more than thirty (30) calendar days without written approval of an
extension by the State Human Resources Director (of no more than an additional 30

calendar days).

925 NCAC 01J .0615(a), (b)
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¢ When an extension beyond the thirty-day period is required, the agency must advise the
employee in writing of the extension, the length of the extension, and the specific
reasons for the extension. If no action has been taken by an agency by the end of the
thirty-day period and no further extension has been granted, the agency must either take
appropriate disciplinary action based on the findings from the investigation or return the

employee to active work status.

e Under no circumstance is it permissible to use placement on investigatory leave with pay
for the purpose of delaying an administrative decision on an employee’s work status
pending the resolution of a civil or criminal court matter involving the employee.

B. Acceptable Reasons for Initial Placement of an Employee on Investigatory Leave
with Pay'?

An employee may be placed on investigatory leave with pay for the following reasons:

* To investigate allegations of performance or conduct deficiencies that would
constitute just cause for disciplinary action;

e To provide time within which to schedule and conduct a pre-disciplinary conference;

e To avoid disruption of the work place and/or to protect the safety of persons or
property;

* To facilitate a management directed referral or fithess for duty evaluation to ensure
the employee’s safety and the safety of others and to obtain medical information
regarding the employee’s fitness to perform his or her essential job functions.

C. Acceptable Reasons for Extending Investigatory Leave with Pay'!

e The matter is being investigated by law enforcement personnel, the investigation is
not complete, and the agency is unable to complete its own independent
investigation without facts contained in the law enforcement investigation, and the
agency is unable to conduct its own investigation;

¢ A management individual who is necessary for resolution of the matter is
unavailable; or

e A person or persons whose information is necessary for resolution of the matter

is/are unavailable.

1025 NCAC 016 .0615(c)
1125 NCAC 01J .0316(a)
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§10. Right of Appeal

Every disciplinary action shall include notification to the employee in writing of any

applicable appeal rights.

An agency shall furnish to the employee, as an attachment to the written

documentation of any grievable disciplinary action, a copy of the State Grievance Policy.

A. Waiver of Appeal Rights

If a disciplinary action is grievable, and the employee fails to timely grieve the

disciplinary action, the employee is deemed to have waived the right to contest the validity

of the disciplinary action.

§11. Policy Responsibilities

A. Agency

Through the supervisor, the agency shall:

1.

5.

Assure the satisfactory performance of work assigned to an employee of the work
unit. The supervisor’s determination of what is satisfactory is presumed to be
reasonable and factually supported;

Maintain and communicate an expectation of acceptable personal behavior by its
employees;

Initiate a disciplinary action when in the judgement of the supervisor the employee
has engaged in behavior prohibited by this policy;

Maintain records and provide to the Office of State Human Resources information
and statistics on the discipline and dismissal process in a form prescribed by the
Office of State Human Resources; and

Have personnel trained in the administration of this policy.

B. Office of State Human Resources

The Office of State Human Resources shall:

1

2.
3.
4

Provide for training in the administration of this policy;
Provide technical assistance and advice to agencies and universities;
Review agency compliance;

Establish reasonable benchmarks for program performance; and
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5. Report and make recommendations to the State Human Resources Commission on
the discipline process.
C. State Human Resources Commission
The State Human Resources Commission shall:
1. Identify corrective measures on any agency that:
a. Fails to comply with this policy;
b. Fails to report in a format prescribed by the Office of State Human Resources; or
c. Fails to administer the discipline and dismissal process in a manner that is fair to

all parties, equitable, free of unlawful discrimination, and maintains discipline.

§12. Credentials

By statute, regulation, and administrative rule, some duties assigned to positions in
service may be performed only by persons who are duly licensed, registered, or certified as
required by the relevant law or policy. All such requirements and restrictions are specified in
the statement of essential qualifications or recruitment standards for job classifications
established by the State Human Resources Commission.

Failure to obtain or maintain legally required credentials can be dealt with as
disciplinary action, or through the Separation Policy.
A. Falsification of Credentials

Falsification of employment credentials or other documentation about securing
employment constitutes just cause for disciplinary action. When credential or work history
falsification is discovered after employment with a State agency, disciplinary action shall be
administered as follows:

1. If an employee was determined to be qualified and was selected for a position based
on falsified work experience, education, registration, licensure, or certification
information that was a requirement of the position, the employee may be dismissed
without warning following a pre-disciplinary conference. An employee dismissed on
this basis shall be given a notice of the dismissal in writing that includes specific
reason for the dismissal and notice of the employee’s right to appeal.

2. In all other cases of post-hiring discovery of false or misleading information,
disciplinary action will be taken, but the severity of the disciplinary action shall be at

the discretion of the agency head.
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3. When credential or work history falsification is discovered before employment with a
State agency, the applicant shall be disqualified from consideration for the position in

question.

§13. Definitions

Agency — Organizational units to include agencies, universities, boards, commissions, and

other entities subject to the provisions of this policy.

Current Unresolved Incident - An act of unacceptable personal conduct, unsatisfactory job

performance or grossly inefficient job performance for which no disciplinary action has

previously been taken by the agency.

Demotions — A personnel action taken, without employee agreement, to discipline the

employee, which results in:

* lowering the salary of an employee within their current pay grade, or

¢ places the employee in a position at a lower pay grade with or without lowering the
employee’s salary.

Dismissal - The involuntary termination of an employee from employment for disciplinary

reasons or for failure to obtain or maintain necessary job related credentials.

Grossly Inefficient Job Performance — Defined in Section 4.3 of this Policy.

Inactive Disciplinary Action - A disciplinary action becomes inactive, i.e., cannot be

counted towards the number of prior disciplinary actions that must be received before further

disciplinary action can be taken for unsatisfactory job performance when:

» the manager or supervisor notes in the employee’s personnel file that the reasons for the
disciplinary action have been resolved or corrected; or

e the purpose of a performance based disciplinary action has been achieved, as
evidenced by an overall performance rating at an acceptable level or better and
satisfactory performance in the goal(s) and/or organizational value(s) cited in the
disciplinary action, or

* eighteen (18) months have passed since issuance of the warning or disciplinary action
and the employee has not received another active disciplinary action during the 18-
month timeframe.

Note: The completion of the personnel transactions necessary for a demotion or suspension

do not make the disciplinary action inactive. These actions remain active for 18 months.

Disciplinary Action



STATE HUMAN RESOURCES MANUAL Discipline, Appeals & Grievances

Section 7 Page 21
Effective: September 15, 2023

Disciplinary Action Policy

Insubordination - The willful failure or refusal to carry out a reasonable order from an

authorized supervisor. Insubordination is unacceptable personal conduct for which any level

of discipline, including dismissal, may be imposed without prior warning.

Suspension without Pay - The unpaid removal of an employee from work for disciplinary

reasons.

Unacceptable Personal Conduct - Defined in Section 4.4 of this Policy.

Unsatisfactory Job Performance - Defined in Section 4.2 of this Policy.

§14. Sources of Authority

This Policy is issued under any and all of the following sources of authority:

N.C.G.S. § 126-4(6), which authorizes the State Human Resources Commission to
establish policies governing the “appointment, promotion, transfer, demotion and
suspension of employees.”

N.C.G.S. § 126-4(7a), which authorizes the State Human Resources Commission to
establish policies governing the “separation of employees.”

N.C.G.S. § 126-4(10), which authorizes the State Human Resources Commission to
establish policies governing “other programs and procedures as may be necessary to
promote efficiency of administration and provide for a fair and modern system of
personnel administration.”

N.C.G.S. § 126-30(c), which requires the State Human Resources Commission to “issue
rules and procedures” to implement G.S. 126-30, the statute on fraudulent disclosure
and willful nondisclosure on applications for State employment.

N.C.G.S. § 126-35(a), which states, “The State Human Resources Commission may

adopt, subject to the approval of the Governor, rules that define just cause.”

This Policy is compliant with the following additional laws and regulations:

N.C.G.S. §§ 126-1.1, 126-23, and 126-30
25 NCAC 01J .0600, 25 NCAC 01J .1316, and 25 NCAC 010 .0210
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§15. History of This Policy

Date

Version

December 15, 1969

First version. policy concerning disciplinary action and dismissal
designed to solve problems in a fair and equitable manner without

prejudice or favoritism.

December 29, 1975

Revised hearing procedure to shorten delay of hearings of new
evidence or exceptions to the findings and rulings of the hearing

officer.

January 7, 1976

Revised to provide for an impartial departmental employee relations
committee. Allows personnel officers to serve only in an advisory

capacity on personnel policy during grievance hearings.

September 30, 1977

Revised to provide law enforcement division to correct conduct of
law enforcement personnel when said division has specific narrowly
defined uses for suspension and the period of suspension does not

exceed 3 days.

December 1, 1984

Final Written Warning - As a part of counseling, management may
request employee to take up to a day’s leave with pay to consider
whether or not employee wishes to continue employment.
Suspension — a department may extend the period of investigatory
suspension without pay beyond the 45-day limit. Permanent

employees may file an appeal of disciplinary action.

February 1, 1985

Established procedures for administering the Disciplinary Action,

Suspension and Dismissal Policy.

August 1, 1985

Revised pre-dismissal hearing policy due to decision of the US
Supreme Court, which defined minimum procedural due process

due employees upon being dismissed.

December 1, 1985

Changed pay in lieu of notice to apply to situations other than job

performance.

January 1, 1988

Added section on credentials - applicant information and application.
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June 1, 1988 Dismissal during probationary or trainee period revised to conform to
legislation.
May 1, 2004 Delete the Grandfather provision, which is outdated.

August 1, 1988

Pre-suspension and pre-demotion conferences added. Agencies do
not need to inform OSP as disciplinary suspensions without pay

since its purpose in monitoring the use has been served.

April 1, 1989

Changed process for filing grievances/

July 1, 1989

Clarification of warnings/reprimands based on personal conduct.
Such warnings cannot be used to shorten the mandatory three

warning process for job performance dismissal.

November 1, 1989

Employee may be given 2 weeks pay in lieu of notice without getting
prior approval. Technical change that requires at least one
disciplinary action to be taken in cases of falsification. Deleted pay in

lieu of notice for falsification.

March 1, 1990

Allows management to have a witness or security personnel present

at predismissal conference if deemed necessary.

March 1, 1991

Employee Appeals & Grievances — revised to require approval of

SPC for any settlement or agreement which requires exception to

policy.

September 1, 1991

Dismissal part of policy revised. 7-1-93 Change “permanent” to

“career.”

August 2, 1993

“Just cause," unacceptable job performance, unacceptable personal

conduct defined.

October 1, 1995

Entire policy revised.

January 1, 2002

Page 18 changed to conform to current rule which states that "A
second management representative may be present at
management's discretion.”

Page 19 changed to conform to current rule which states that the
decision should not be communicated after the end of the second

business day following the completion of the conference.

May 1, 2004

Delete the Grandfather Provision, which is outdated.
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July 1, 2004

Disciplinary Action, Suspension and Dismissal Clarified Falsification
of Credentials as follows: (1) Deleted last paragraph under “What is
just cause for grossly inefficient job performance?” (2) Revised
paragraph on Obtaining and Maintaining Credentials. (3) Revised

Paragraph 1 under Falsification of Credentials.

July 1, 2010

Deletes the out-dated provision for an extension under the definition
of Inactive Disciplinary Action. “Extensions” of disciplinary actions
were permitted initially to provide a smooth changeover from a
system with no time limits on disciplinary actions to a system with an
18 month time limit. Since we are now well beyond 18 months past
1995, this provision is no longer needed and is occasionally

confusing.

February 1, 2011

The 2010 General Assembly passed House Bill 961 which, among
other things, made the dismissal letter public information. This rule
explains how to mesh the statutory requirement that the dismissal
letter be public with the reality that the final dismissal letter might not
contain the same reasons as originally used. It also provides a
process that contemplates that the employee might in fact be
reinstated as a result of the internal appeals process and not even

be dismissed as a final agency action.

October 1, 2017

Updated to support the performance management policy, clarify or
expand existing information in the policy, and delete outdated
portions of the policy. The specific disciplinary procedures have not

changed.

August 7, 2023
(effective September
15, 2023)

All sections of the policy revised. Added cross references to other
policies, removed gendered language, revised language that was
inconsistent with the North Carolina Administrative Code to be
consistent with the Code, including the definition of Unacceptable
Personal Conduct, added footnotes with citations to the
Administrative Code, removed definitions that were already written

elsewhere in policy, and added reference to specific policy section.
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Policy

The State of North Carolina is committed to protecting the health, safety and welfare
of its employees and the public that it serves. Alcohol abuse and drug use pose a significant
threat to these goals. The Office of State Human Resources has established a statewide
Drug and Alcohol Free Workplace policy that balances respect for individuals’ privacy with

the need to maintain an alcohol and drug-free environment.

Purpose
It is the purpose of this policy to ensure state employees have the right to a
workplace that is safe and free of alcohol and controlled substances and to meet the

requirements of all applicable laws and regulations.

Employees Covered

This policy applies to any individual who is employed by the State of North Carolina.

Prohibited Behavior
It shall be a condition of employment that each employee become familiar with and
abide by the provisions and procedures of this policy. Employees are expected to report to
their worksite prepared to perform their required duties and assignments. An employee who

reports to work under the influence of alcohol or illegal drugs, or who manufactures, uses,
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dispenses, purchases, sales, possesses or distributes alcohol or illegal drugs in the
workplace shall be subject to discipline, up to and including dismissal. This may include a
referral to local law enforcement, if appropriate.

Prescription and over-the-counter drugs are not prohibited when taken in standard
dosage and/or according to a physician's prescription. Any employee taking prescribed or
over-the-counter medications will be responsible for consulting the prescribing physician
and/or pharmacist to ascertain whether the medication may interfere with the safe
performance of his/her job duties. If the use of a medication could compromise employee
performance or the safety of the employee, fellow employees or the public, it is the
employee's responsibility to notify their supervisor and use appropriate leave in order to
avoid unsafe workplace practices.

The illegal or unauthorized use of prescription drugs is prohibited in the workplace. It
is a violation of this policy to intentionally misuse and/or abuse prescription medications

while at work or when representing or conducting business for the State of North Carolina.

Failure of Employees to Comply with Policy
Failure of an employee to comply with this policy may result in disciplinary action up
to and including dismissal. Management must consider the following factors for disciplinary
actions:
* The nature and gravity of the offense or conduct;
» The time that has passed since the offense or conduct; and

* The nature of the job held.

Employee Assistance

The Drug and Alcohol Free Workplace policy encourages employees to voluntarily
seek help with alcohol and/or drug problems. The State of North Carolina recognizes that
issues with alcohol and drug abuse and addiction are treatable. We also recognize that early
intervention and support improves the success of rehabilitation. This policy:

*  Encourages employees to seek help if they are concerned that they or their family

members may have a drug and/or alcohol problem.
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+  Encourages employees to utilize the services of qualified professionals in the
community to assess the seriousness of suspected drug or alcohol problems and
identify appropriate sources of help.

+  Offers all employees and their family member’s assistance with alcohol and drug
problems through the Employee Assistance Program (EAP).

Responsibilities

Employee Responsibilities
Each employee shall:
1. Adhere to the provisions of the Drug and Alcohol Free Workplace policy, including all
notification provisions;
2. Report to their worksite prepared to perform their required duties without being under
the influence of alcohol or illegal drugs;
3. Seek help with alcohol and/or drug problems when necessary.

Agency Responsibilities

Each Agency Head, Department Head and University Chancellor shall:

1. Adhere to the Drug and Alcohol Free Workplace policy that has been adopted by the
State Human Resources Commission;

2. Inform employees of the Drug and Alcohol Free Workplace policy;
Refer or encourage employees impacted by drugs and alcohol to utilize the services
offered by the Employee Assistance Program;
Clearly state consequences of policy violations to employees;

Establish procedures to conduct drug and alcohol testing; and

»

. Establish procedures related to notification to management by employees arrested,

charged or convicted of a criminal drug or alcohol violation.

Office of State Human Resources Responsibilities

The Office of State Human Resources (OSHR) shall:

Drug and Alcohol Free Workplace Policy
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1. Coordinate the implementation of a Statewide Drug and Alcohol Free Workplace
policy; and

2. Provide technical assistance, oversight, and support for the policy.

Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S. §126-4(10)

History of This Policy

Date Version

August 13, 2018 e First version.

Drug and Alcohol Free Workplace Policy
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§1. Purpose

The dual employment policy is a state-wide uniform policy to be followed when one
state agency or university secures the services of an employee of another state agency or
university on a temporary, part-time, consulting or contractual basis when the demand for
an employee with special skills and abilities is required for the efficient operation of a
program. It is recognized that conditions vary widely from agency to agency or university
to university; however, this policy will attempt to cover as many different situations as
possible and to strike a sound balance between the interest of the State, the agency, the

university, the employee and the public.

For employees engaged on a full-time basis, any additional work for an entity other
than a state agency or university is termed secondary employment and is covered in the

Secondary Employment Policy.

§2. Coverage

This Policy applies to all employees who are subject to State Human Resources
Commission’s policies issued under N.C.G.S. § 126-4(4), (5), and (6). Coverage under
this policy includes, but is not limited to, probationary, time limited, exempt policymaking,
and exempt managerial employees. It does not apply to temporary employees, public
school employees, employees of the Community College system, or other employees who
are exempt from State Human Resources Commission policies issued under N.C.G.S.
§126-4(4), (5), and (6).
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This Policy applies only in situations involving the same employee working for two

agencies or working for an agency and a university or working for two universities.

For situations involving one employee assuming dual roles within the same
agency, see Hours of Work and Overtime Compensation Policy, especially the section of

that policy entitled "Occasional or Sporadic Employment in a Different Capacity."

§3. Definitions

For purposes of this policy, the terms below mean the following:

Term Definition

Parent Agency/University | The State department, agency, or university having
control over the services of the employee, and from

which the employee receives his/her regular

paycheck.
Borrowing The State department, agency, or university seeking
Agency/University on a temporary, part-time, consulting, or contractual

basis the services of an employee of another State

agency or university.

FLSA Not Subject Employees primarily performing work that is not
subject to overtime provisions of the Fair Labor
Standards Act, usually executive or professional in

nature. Overtime pay is not required by FLSA.

FLSA Subject Employees primarily performing work that is subject
to the overtime provisions of the Fair Labor Standards
Act. Overtime of not less than one- and one-half
times their regular rates of pay for hours worked in

excess of 40 hours per week is required.

Dual Employment
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Work Week The work week is based on the work week of the

parent agency/university, even for employees on

vacation.
Dual Employment This form is used to acknowledge that one state
Agreement Form agency or university is securing the services of an

employee of another state agency or university on a
part-time, consulting, or contractual basis and have
entered into an agreement for an employee of the
state to be employed dually and should be completed
prior to the employee performing work for the
borrowing agency/university.

Dual Employment Agreement Form

OSC Timesheet This timesheet is used for payment when both the
parent and the borrowing agency utilize the
HRIS/Payroll System. Dual Employment Forms | NC
OSC

CP-30 Form This form is used to request additional payment to an
employee for work performed at another state agency
or university when the parent agency does not use
BEACON.

The form is available at this link: Link to CP-30 Form

Permission of Parent Agency/University
The administrative head or designee of the parent agency/university must give
approval in writing using the Dual Employment Agreement Form in each instance of an
employee’s performing services for pay for another State agency/university prior to the
employee performing services for the other agency/university. Approval can be granted
or denied after considering such factors as ethical consideration or conflicts of interest,
or whether the dual employment would affect the employee’s regular duties or pose an

undue hardship on the parent agency/university.
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If an employee does not receive a regular paycheck from the parent
agency/university (i.e., the employee only does occasional work for the parent
agency/university), the employee does not need to get approval from the parent
agency/university to perform services for the borrowing agency/university, but the parent
agency/university must complete a Dual Employment Agreement and an OSC
timecard/CP-30 to ensure payment for services.

If the head of the agency/university is to perform services for pay for another
State agency or University, the arrangements must be approved by the director of the

Office of State Budget and Management.

§5. Statement of Employee’s Immediate Supervisor
By signing the Dual Employment Agreement Form, the employee’s immediate
supervisor is certifying that (a) the actual work and any related travel time will be performed
outside of regularly scheduled working hours, and (b) the employee will not use “company

time” to prepare for the services to the borrowing agency/university.

§ 6. Payment

1. No employee, even while on paid leave, may be paid additionally for services
performed for the employee’s parent agency/university.

2. If payment is to be made for services, the rate must be agreed upon in advance
and may not be increased merely because additional funds become available.
Neither are retroactive payments permissible to persons who have already
performed services without compensation.

Commuting expenses are not reimbursable.

4. An employee under contract to an educational institution for an academic year
(normally, nine months) is ordinarily considered to be a free agent during the
summer, notwithstanding that such employee may be paid on a twelve-month
basis, however, a Dual Employment Agreement Form and CP-30 Form must be

complete to ensure payment for services.
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5. All payments for services provided under Dual Employment must be made by the
borrowing agency directly to the parent agency/university of the employee
borrowed, and not to the employee.

6. All payments for services of borrowed employees must be made by the borrowing
agency from dual employment line items. They may not be made from salaries and
wages line items.

7. Employee’s travel and/or subsistence expenses, if any, incurred in the
performance of services for the borrowing agency/university, will be paid directly
to the employee by the borrowing agency/university. (Commuting expenses are
excluded.)

8. If the work (including preparation) is performed during the employee’s regular work
schedule (such as 8:00 a.m. to 5:00 p.m., Monday through Friday), and the
employee is not on leave, the employee may not under any circumstances receive
additional pay.

9. If the work (including preparation) is performed outside the employee’s regular
work schedule, the employee may receive additional pay. All State employees are
subject to the provisions of the Federal Fair Labor Standards Act. There are certain
exceptions to the overtime provisions of the law when it is applied to persons in
Professional, Administrative, or Executive positions.

10. In a dual employment situation, the duties of both positions are combined to
determine if the person is FLSA Subject or FLSA Not Subject. FLSA Subject
employees, therefore, when serving another State agency, must be in accordance
with the minimum wage and overtime pay provisions, which require overtime
payments of time and one-half the employee’s regular rate of pay for the hours
worked in excess of 40 hours in the week. However, if during any given work week
the employee does not perform any work for the parent agency/university, no
overtime payment will be required unless the employee works more than 40 hours
for the borrowing agency/university. For FLSA Subject employees, any overtime
or comp time obligation shall be split between the parent and borrowing

agency/university as follows:
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(a) Ifthe employee would have been entitled to overtime or comp time hours based
solely on hours worked at the parent agency/university, the parent
agency/university shall be responsible for the overtime payments or comp time for
those hours worked at the parent agency/university.

(b) Compensation for any remaining overtime hours shall be the responsibility of
the borrowing agency/university.

For FLSA Not Subject employees, no overtime or comp time will accrue from the
work for the borrowing agency/university; instead, the borrowing agency/university
will pay the employee on a straight-time basis.

11. If a straight-time employee is on authorized leave from regular duties with the
parent agency/university, the employee may be paid for the extra work on the same
basis as in 10 above.

12. In all cases of additional payment to an employee, the parent agency/university
must make the payment to the employee as an addition to the employee’s regular
pay. This is necessary to maintain the integrity of the retirement, social security,
and Federal and State income tax records. If payments fall into the category of
overtime, as the term is understood in federal and state wage and hour regulations,
such overtime payments by the parent agency/university to the employee must be

made from Salaries-Overtime budgeted line items.

§7. Maintaining Records

The parent agency/university should maintain the Dual Employment Agreement

Form and OSC timesheet or CP-30 Form in the employee personnel file.

§8. Honorarium
Any payment by an agency/university to an employee of another agency/university
as an honorarium or other payment for a speech is subject to these procedures. ltis
assumed that certain officials and staff will make outside appearances and speeches, which
are in fact a part of their normal duties, and such officials and staff should not expect to be

paid for these occasions.
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Sources of Authority
This Policy is issued under N.C.G.S. § 126-4(4) (empowering the Commission to
establish policies on recruitment programs), 126-4(5) (empowering the Commission to
establish policies on hours and days of work and “other matters pertaining to the conditions
of employment”), and 126-4(6) (empowering the Commission to establish policies on

appointment of employees).

History of This Policy

Date Version

July 1, 1971 Revised — Employment contribution for retirement are applicable
only when borrowing agency is supporting a portion of employee’s

regular salary.

February 1, 1976 Changed “Procedure — Dual Employment” to “Dual Employment
Policy.”
February 1, 1984 Dual Employment policy moved from Section 3, General Pay Policy,

Section 7, Administration of the Pay Plan when the new OSP

Manual was developed 12-1-84.

February 1, 1988 Revised to allow provision for “occasional and sporadic”

employment; and to revise reporting requirements.

September 1, 2002 Corrected to state that dual employment must be paid from dual

employment line items — per OSBM policy.

April 20, 2023 Incorporated dual employment of university employees into the
(effective June 1, policy, removed definitions that are no longer utilized, added
2023) definitions of FLSA Subject, FLSA Not Subject, Work Week, and

CP-30 Form, changed references to exempt/nonexempt to FLSA
Not Subject/FLSA Subject, clarified Permission section, removed
Professional Services Contract, Instructional Services and Joint
Appointments sections, updated Procedures for Payment and

Maintaining Records sections, added Honorarium and Sources of

Authority sections.
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Policy

The State may provide leave with pay or leave without pay for certain types of
educational courses. The references to approved educational courses may be found in the
Academic Assistance Policy located in Section 9 of the State Human Resources Manual.
When leave is necessary for educational purposes, the following provisions shall be

followed:

Extended Educational Leave with Pay (only available to permanent full-time for paid
leave)

An approved course as outlined in the Academic Assistance Policy located in
Section 9 of the State Human Resources Manual should be taken on the employee’s own
time. If a course can be taken only during working hours, eligible employees must request
paid leave prior to the beginning of the course allowing sufficient time for the leave request
to be reviewed. Educational Leave with Pay may be granted unless the supervisor identifies
responsibilities or assignments that will not permit the employee to be absent. Supervisors
are encouraged to develop alternate work arrangements to complete the work assignments
and also grant educational leave. Reasonable travel time as determined by the supervisor
may be permitted to attend approved courses.

If management approves educational leave with pay, it shall not be charged to the
employee’s accrued leave and shall be recorded as “Educational Leave” and approved by
management in the payroll system of record.

Educational leave during work hours shall not exceed one course up to five hours
academic credit per academic term. Exceptions to the leave restriction may be addressed

using the following Extended Educational Leave provisions of this policy.

Educational Leave



STATE HUMAN RESOURCES MANUAL Leave

Section 5 Page 25
Effective: October 6, 2016

Educational Leave Policy (cont.)

§3. Extended Educational Leave without Pay

Courses taken at the agency request that exceed the credit hours per academic term

limitation must utilize Extended Educational Leave. An agency wishing to initiate a program

for a number of employees to participate in a degree or certificate program must also utilize

Extended Educational Leave.

Under Extended Educational Leave, the State may provide leave with pay or leave

without pay for certain types of academic courses as outlined below:

Educational Leave Without Pay — Extended educational leave without pay may be
granted in accordance with the normal leave policy as outlined in the Leave Without
Pay Policy located in Section 5 of the State Human Resources Manual.

Educational Leave with Pay — Extended educational leave with pay shall be granted
when an agency/university has requested an employee to pursue additional
educational opportunities. Educational leave with pay may be granted when an
employee has requested to pursue additional educational opportunities and these
opportunities are related to the employee’s current position or enhance the
employee’s current or future job duties and responsibilities thus benefiting the
agency/university. In other situations, employees may be allowed to utilize accrued
paid leave, upon managerial approval.

All Educational Leave with Pay must be recorded as “Educational Leave” and

approved by management in the payroll system of record.

State agencies may also consider any permanent, probationary or time-limited

employee for extended educational leave to participate in job or career-related work-study,

scholarship or fellowship programs based upon the following criteria:

o Verification that both labor market and organizational needs exist for
development in the program requested.

e Equal opportunity provided in selection of candidates.

o Employees are informed of agency policies and procedures regarding:

v" Announcement and application procedures,
v Screening and selection of employees,

v" Limitations and restrictions on academic courses,
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v Leave, salary, benefit conditions, withholding taxes and FICA, and
v" Reimbursement agreement.
Requests for extended academic leave initiated by the employee and which do not
meet with the above criteria will be administered according to the State Human Resources

policy on leave without pay located in Section 5 of the State Human Resources Manual.

§4. Sources of Authority

This policy is issued under any and all of the following sources of law:

e N.C.G.S. § 126-4(5)
It is compliant with the Administrative Code rules at:
e 25NCAC 01E .1100

§5. History of This Policy

Date Version

March 1, 1967 e Employees may be granted leave with pay for additional training
in a job- related course during working hours - one such course

during the semester or quarter.

December 15, 1969 e When going on leave without pay for educational purposes, annual

may be exhausted, paid in a lump sum or retained for future use.

January 1, 1979 ¢ Revised to show title change of the “Education Leave and Tuition

Refund Program” to “Educational Assistance Program.”

June 1, 2003 o Corrected reference from Educational Leave Policy to Academic

Assistance Policy.

October 6, 2016 e Defined Education Leave with Pay and Extended Education

Leave Requirements.
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§1. Policy

When an emergency closing of a State facility or workplace occurs, the State shall
provide paid time off for employees who are required to evacuate a location or worksite as a
result of emergency conditions as determined by emergency/public safety officials or the
agency head in consultation with the agency’s safety officer or designee. Agency
management should make every effort to relocate employees to a safe work location or
worksite in lieu of work stoppage. If relocation is not a viable option, employees should be

paid for lost time from work during the period designated as an emergency closing.

§2 Employees Covered

This policy applies to all employees subject to the Human Resources Act.

§3. Definitions

Emergency Employees: Employees who are required to work during emergency conditions

because their positions have been designated in advance by their agency head or designee
as essential to agency operations or are designated “called in” during an event as necessary
in response to a specific emergency in compliance with the agency’s emergency response
plan.

Emergency Operations: Services that have been determined necessary by the agency

head. These services typically fall into the areas of law enforcement/public safety, direct
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patient care, facility maintenance and food service, but could also vary depending on the

nature of the emergency.

§4. Emergency Closing Conditions

Emergency conditions are determined by emergency/public safety officials or the
agency head in consultation with the agency’s safety officer or designee to be hazardous to
life or safety of both the general public as well as employees at a specific location or
worksite. Examples of emergency evacuations include catastrophic life-threatening natural
disasters such as hurricanes, tornados, earthquakes, and floods. Evacuation may also result
from fire, bomb threats, prolonged disruption of power and/or water, contamination by
hazardous agents, terrorist acts or any other conditions that are specifically determined to
be hazardous to the life and safety of the general public, customers, clients, patients,
students and employees.

Loss of heat and air conditioning does not necessarily constitute an emergency
condition. While loss of heat/air may result in uncomfortable working conditions, it is not
typically considered life threatening or unsafe for the general public or employees.
Employees should be allowed to dress appropriately based on the temperature and may be
allowed to use fans or space heaters with the approval of the agency safety officer.
Employees with health conditions that may be sensitive to unregulated temperatures should
be relocated to an alternate worksite or allowed to use appropriate leave. In the case of
prolonged loss of heat and air during times of extreme weather temperature conditions
(freeze or heat warnings), an agency head should relocate employees to an alternate
worksite, allow employees to temporarily work from home if appropriate, or utilize the
“Adverse Weather Policy” located in Section 5 of the State Human Resources Manual to
cover the period of suspension of work due to adverse temperatures.

The University of North Carolina System: The UNC System Office of the President
shall make decisions concerning emergency closings as outlined in the UNC System
Adverse Weather and Emergency Event Policy.

The declaration of a “State of Emergency” by the Governor does not affect an
agency head or designee’s authority and responsibility for making emergency closing
decisions and implementing emergency response plans based on the nature of the

disaster/emergency; however, during disaster/emergency conditions, the Governor or
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emergency/public safety officials may order mandatory evacuations of geographic areas of
the State impacted by the disaster, order mandatory closure of roads, or order mandatory
curfews. In the case of State ordered mandatory evacuations, the emergency closing policy
will apply to all worksites in the designated area.

For those agencies that rent office space from non-State entities, the agency should have an
agreement or understanding with the landlord as to who makes decisions and

communicates facility closings based on emergency conditions at the worksite.

§5. Weather Related Emergency Conditions

Adverse weather conditions typically do not result in an emergency closing at a work
location or worksite. Emergency closings are site-specific and dependent upon the
determination of an emergency/public safety official or an agency head that the location is
not safe for general public, customers, clients, patients, and employees (both non-
Emergency and Emergency) to remain at the work location. Emergency worksite
evacuations typically occur because of catastrophic life-threatening weather conditions such
as hurricanes, tornados, floods, etc. The State of North Carolina does not CLOSE due to
winter storms (snow and ice) that impact travel conditions (accumulation of ice/snow on
roads, parking lots, and sidewalks). Employees should follow the “Adverse Weather Policy”
located in Section 5 of the State Human Resources Manual for guidelines on reporting to
work during winter storms. Heavy accumulation of snow and ice on power lines, trees and
rooftops may result in an emergency closing evacuation of a worksite if there is prolonged
loss of power/water, downed trees and power lines that make the worksite unsafe, or heavy
accumulation of snow/ice on a rooftop that may make the building or structure unstable and

the roof may collapse.

§ 6. Designation of Emergency Employees
Agency heads shall predetermine to the extent possible which employees will be
required to work during an emergency closing based on the potential nature of the
emergency. Each agency shall develop an emergency response plan which identifies

specific processes and procedures for responding to emergency situations.
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§7. Failure of Emergency Employees to Report

An Emergency employee's failure to report to work or remain at work may result in
disciplinary action and requiring the hours missed to be charged to leave with or without pay,
as appropriate, as determined by management.

Exception: When travel conditions cause an Emergency employee to arrive late, the agency
head or designee may determine that conditions justified the late arrival. An Emergency
employee is expected to notify their supervisor or designee of their inability to report to work
on time due to travel conditions so essential work operations are covered in their absence.

In such cases, the lost time may be made up in lieu of using paid leave or leave without pay.

§8. Agency Procedures Required
Agencies shall develop written procedures that are consistent with, and incorporate
the provisions of, this policy. The procedures shall at least include:
* How employees will be advised of agency, office, or facility closing decisions,
*  Which employees are designated as Emergency based on the nature of the
emergency,
* How employees will be notified that their positions are designated as Emergency,
+ That Emergency employees are required to report for, or remain at work in
emergency situations, and
* An explanation that closing announcements do not apply to Emergency employees
unless they are instructed otherwise.
If an agency determines that a situation requires employees not designated as
"Emergency employees" to report for work, or remain at work, during an emergency, the
agency should establish a procedure for notifying them individually. Emergency designations

may change depending on the nature of the emergency.

§09. Alternate Worksites during Emergency Conditions

If possible, an agency head should reassign employees to alternative worksites
within the same commuting area in order to avoid work stoppage. If the emergency

conditions are expected to continue for a prolonged period of time, the agency head should
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consider alternative work arrangements such as flexible work schedules and working from

home if applicable.

Accounting for Time

The following shall apply when a state facility or worksite is closed due to emergency

conditions:

- Employees who are not required to work at an alternate site or as an Emergency
employee shall not be required to charge leave or make up the time.

- Emergency employees required to work during the emergency shall be granted
emergency time off (ETO) on an hour for hour basis for all hours worked. This time
must be used within 18 months of it being awarded. Agencies shall make every effort
to give employees the opportunity to take this time off. It should be used after
compensatory time off, but must be used before vacation, or bonus leave. ETO not
taken within 18 months is lost. ETO is not paid out upon separation and does not
transfer to another State agency.

- If additional employees, not designated as Emergency, are needed for situations
such as cleanup and recovery during the time the agencies remain closed, the agency
head shall compensate them in the same manner as designated Emergency
employees.

« Non-Emergency employees who are reassigned to a different work location to
avoid work stoppage or who are approved to work under alternative work
arrangements, shall be paid for their regular salary for all hours worked but will not be
granted ETO.

Employees who are on prearranged vacation leave or sick leave will charge leave to

the appropriate account.

Overtime Pay

FLSA subject employees shall receive overtime compensation, either compensatory

time or pay, for all hours worked over 40 hours in accordance with the Hours of Work and

Overtime Policy.

FLSA exempt employees may be granted compensatory time for all hours worked

over 40 hours or agencies may choose to use the below provision.
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When the Governor declares a “State of Emergency,” agencies are authorized to pay
overtime at straight-time rates to FLSA exempt employees when the following conditions
occur:

* A gubernatorial declaration of a “State of Emergency,”

* Management requires employees to work overtime for purposes of response

and/or recovery during the emergency, and

* Funds are available to pay overtime. The agency shall determine if funds are

available and obtain prior approval from the Office of State Budget and Management

to use such funds to cover the overtime payments. The agency shall distribute any
overtime pay consistently with a pre-defined standard that treats all employees
equitably.

§12. Reporting Requirements

All emergency closings shall be reported to the State Human Resources Director
within five calendar days after the end of the occurrence.

To report an Emergency Closing:click here

§13. Sources of Authority

This policy is issued under any and all of the following sources of law:

e N.C.G.S. § 126-4(5) and (10)
It is compliant with the Administrative Code rules at:
e 25 NCAC 01E .1005

§14. History of This Policy

Date Version

January 1, 2015 Provisions for emergency closing were previously included in the
Adverse Weather policy. A separate policy has been adopted for
clarification purposes. At the same time, the following amendments
were included:

« Clarified agency heads should make emergency closing decisions

in consultation with their safety officer or designee.
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» Added definitions for emergency employee and emergency
operations.

* Removed reference to snow and ice as examples of a “catastrophic
life-threatening weather event”. Added a section on “Weather
Events” which clarifies “catastrophic weather events” that may cross
over from regular adverse weather conditions to emergency closing
conditions.

« Clarified that emergency closings impact both non-mandatory and
mandatory employees.

» Added bomb threats as an example of an emergency evacuation
and removed equipment failure as an example.

* Clarified emergency closings should only be implemented for
“prolonged” disruption of power and/or water.

* Clarified loss of heat and air conditioning does not necessarily
meet the definition of emergency closing. Referred to the adverse
weather policy if weather conditions are extreme.

* Clarified how a declaration of a “State of Emergency” impacts
emergency closing decisions.

» Clarified rented office space from a non-state entity should have an
agreement or understanding on who makes and communicates
facility closing decisions due to emergency conditions.

» Clarified emergency time off (ETO) must be taken within 12 months
oritis lost and it is not paid out upon separation or transfer to
another agency.

+ Clarified non-emergency employees who are reassigned to a
different work location or alternate work arrangement will not be

eligible for emergency time off (ETO).

October 21, 2019

» Changed “emergency” employee to “mandatory” employee
throughout the document to align with the verbiage used in the

Agency Adverse Weather Policy.
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» Added note to reference Adverse Weather Policy for conditions that
are related to an adverse weather event but do not warrant an
emergency closing.

» Changed the definition of Emergency Employee to Mandatory

Employee and provided clarity to be consistent with the definition

used in the Adverse Weather Policy.

» Changed the definition of Emergency Operations to Mandatory

Operations and provided clarity to be consistent with the definition

used in the Adverse Weather Policy.

* Revised the reference to the University of North Carolina System
to refer to the separate UNC System Adverse Weather and
Emergency Event Policy which provides guidance for university
employees.

e The verbiage used in the Failure of Mandatory Employees to
Report section was revised to provide clarity.

¢ Accounting for Time section has been revised to indicate
mandatory employees who are required to work during the
emergency shall be granted emergency time off (ETO)on an hour
for hour basis for all hours worked. This time must be used within
12 18 months of it being awarded. ETO not taken within 18

months is lost.

February 4, 2021

e Policy reviewed by Total Rewards-Salary Administration Division
to confirm alignment with current practices and by Legal,
Commission, and Policy Division to confirm alignment with
statutory, rule(s), and other policies. Update Adverse
Weather policy to more closely reflect Administrative rule 25
NCAC 01E .1005, by updating the usage of “Mandatory” (e.g.,
“Mandatory Employees”, “Mandatory Operations”) to
“Emergency”. There is no mention of “Mandatory” in
Administrative Rule: 25 NCAC 01E .1005. The Communicable

Disease policy also references “Mandatory” Employees
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specifically to a public health emergency. Changing “Mandatory”
to “Emergency” in the Adverse Weather policy will also alleviate
possible confusion of the “Mandatory” designation referenced in

the Communicable Disease policy.
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Policy

It is the policy of North Carolina State government that all agencies shall provide a
comprehensive Employee Assistance Program (EAP) for eligible employees. The EAP
Program is a confidential counseling and resource program that serves as a benefit to
employees, their dependent family members, and supervisors/mangers.

The Office of State Human Resources administers the EAP Program for state
agencies by contracting with an EAP vendor that offers self-referrals, supervisory referrals,
management directed referrals, and fitness for duty evaluations, as well as other program
services such as critical incident response, workplace training events, and work-life
resources.

The University of North Carolina also administers EAP Programs for the UNC
System, and EAP contracts for UNC constituent institutions may further stipulate procedures

specific to an institution for the types of referrals defined below.
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§2 Purpose
The purpose of the EAP is to combine sound management principles with supportive

intervention techniques to provide resource information and treatment opportunities for
employees needing assistance. Problems addressed by the EAP include but are not limited
to: emotional, family, work, marital, alcohol, drug, financial, legal and other personal issues.
The program seeks to maintain and restore individual health and well-being, improve
productivity and retain valued employees.

For specific information on the university EAP

https://myapps.northcarolina.edu/hr/benefits-leave/work-life-programs/eap/

§3. Coverage
Agency - The EAP shall be made available to all full-time employees. Dependent
family members also are eligible to use the services of the EAP.
At the discretion of the agency and with agreement from the EAP vendor, part-time,
temporary and other categories of employees may be included.
For specific information on the university EAP
https://myapps.northcarolina.edu/hr/benefits-leave/work-life-programs/eap/

§4. Program Access
Agency - The EAP is available 24 hours a day, seven days a week, 365 days a year
to assist employees and management through the NC EAP dedicated, toll-free phone
number. Daytime and evening appointments are available for EAP services.

For specific information on the university EAP <link>

§5. Program Options
Agency - The program provides a maximum of three (3) separate counseling
sessions, per identified issue per year, to each eligible employee and to each dependent
family member.
For specific information on the university EAP

https://myapps.northcarolina.edu/hr/benefits-leave/work-life-programs/eap/
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Leave Time

An employee will not be charged leave for participating in mandatory (Management
Directed Referral or Fitness for Duty Evaluation) EAP services. For self-referrals,
supervisory referrals, or continuing treatment or rehabilitation with a professional provider
beyond the contract provisions, vacation leave, sick leave, or leave without pay may be

used.

Program Cost

Agency - Agencies are responsible for the cost of contracting for EAP services.
There is no cost to the employee for the services provided directly by the EAP. The
employee is responsible for the costs associated with any subsequent recommended
treatment beyond three sessions.

If all three sessions are not utilized because the employee requires a referral for
more specialized or longer-term treatment, the cost is the responsibility of the employee.

The requesting agency is responsible for all costs associated with a fitness for duty
evaluation. The employee is responsible for the costs associated with any subsequent
recommended treatment.

For specific information on the university EAP

https://myapps.northcarolina.edu/hr/benefits-leave/work-life-programs/eap/

Confidentiality

The agency may disclose information to the EAP regarding a situation concerning an
employee while receiving a consultation or in making a referral. The EAP may only disclose
client information to the employer with the written consent of the employee. The written
consent shall outline specific information that will be disclosed to the employee’s agency.

Federal and state law, along with professional ethics, requires that the EAP exercise
the highest standards of client confidentiality.

Notwithstanding professional standards of confidentiality, federal and state laws
require the disclosure of information in certain circumstances. These circumstances include
the following situations:

e Threat of harm to self or others,

Employee Assistance Program
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* Knowledge of abuse or neglect of a child, elderly or disabled person,

* Upon court order, or

* Medical necessity

§9. Types of Referrals

There are four types of EAP referrals:

+ Self-Referral

» Supervisory Referral

* Management Directed Referral

» Fitness for Duty Evaluation

Participation |Leave Options Type of Issue Addressed

Self-Referral Voluntary Personal (vacation, | Personal or work

sick or LWOP) concerns.
Supervisory Referral | Voluntary Personal (vacation, | Personal or work

sick or LWOP) concerns.
Management Mandatory Investigatory Leave| Concerns require prompt
Directed with Pay (ILWP) and immediate attention to
Referral avoid disruption of the

workplace.

Fitness for Duty Mandatory Investigatory Leave| Concerns pose an
Evaluation with Pay (ILWP) immediate threat to self or

others.

§10. Self-Referral

A self-referral is a voluntary contact initiated by the employee to obtain confidential

assistance for a personal or medical problem. The employee may contact the EAP directly

and select a face-to-face or a telephonic assessment. The contact is strictly confidential

between the employee and the EAP. The EAP does not notify the agency of an employee’s

self-referral.
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Management should encourage the use of the EAP, especially if they have

knowledge that an employee is experiencing personal, work, or family problems.

§11. Supervisory Referral

A supervisory referral is designed to provide a management tool for addressing
unsatisfactory job performance or unacceptable personal conduct. Supervisors should
encourage the use of EAP as a means for an employee to receive assistance for concerns
that may be negatively impacting job performance or personal conduct.

This referral is provided as an option to the employee. Should the employee decline
the initial offer of EAP services, the offer can be repeated any time the supervisor feels the
employee may have become more receptive.

If the employee accepts the offer of EAP services, the Human Resources Office, in
collaboration with the employee’s supervisor, may contact the EAP in advance of the
appointment to provide background information about the employee and details of the job
performance or personal conduct that is of concern. If treatment is recommended, the EAP
will refer the employee to a treatment provider and monitor the employee’s compliance with
treatment recommendations and will maintain ongoing communication with the agency until
closure.

Unlike self-referrals, which are strictly confidential between the employee and the
EAP, with a supervisory referral, limited information can be released by the EAP to the
agency Human Resources Office with the written consent of the employee. This information
is limited to:

* Whether the employee kept the initial EAP appointment,
* Whether the employee agreed to follow recommendations,
*  Whether the employee is continuing to comply with recommendations, and
* When there is closure of services
Disciplinary action may be taken for any ongoing or subsequent job performance or

personal conduct, regardless of the employee’s active involvement in the EAP.

§12. Management Directed Referral

A management directed referral is a mandatory EAP option that may be used to

address employee behavior (including performance or conduct) that requires prompt or
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immediate attention and which may warrant disciplinary action. The purpose of the referral is
to protect the workplace from disruption and to develop a plan of action to resolve the
situation caused by the employee’s conduct. As an example, this referral may be used when
an employee has demonstrated:

» Erratic or unusual behavior that is disruptive to the workplace or may present a

potential health/safety danger to self or others, or to state property,

* Impairment on the job, or

* Positive alcohol or drug test

When considering a management directed referral, management must first consult
with the agency Human Resource Office which will work in conjunction with legal counsel.

When making a management directed referral, management must explain to the
employee the process that is being considered in a manner that helps the employee
understand expectations for the employee and what disciplinary action will likely occur.
Specifically, management must communicate in writing the following information to the
employee:

o Specific reason(s) for the management-directed referral
¢ Management’s expectations for compliance in resolving the concern(s)
e The conditions of the referral, which include:

o Comply with the directive to undergo a management-directed referral,

o Comply with and completion of any subsequent treatment recommendations, and

o Make required corrections in job performance or personal conduct

+ Possible consequences for the employee’s failure to accept all the conditions of the
referral or to make and sustain required correction in job performance or personal
conduct.

Refusal by the employee to participate in the EAP may be just cause for disciplinary
action. Disciplinary action may also be based on the job performance or personal conduct
issue that prompted the referral.

The agency may issue a lesser form of disciplinary action if the employee complies
with the management directed referral and completes the recommended treatment. If the
employee later fails to comply, the agency may issue an appropriate level of disciplinary

action.
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The Human Resources Office must contact the EAP in advance of the appointment
to provide background information about the employee and details of the job performance or
personal conduct that prompted the referral. If treatment is indicated, the EAP will refer the
employee to a treatment provider and monitor the employee’s compliance with treatment
recommendations and will maintain ongoing communication with the agency until closure.

The EAP will release limited information from the management directed referral to
the agency with the written consent of the employee. The information is limited to:

*  Whether the employee kept the initial EAP appointment,

* Whether the employee agreed to follow recommendations,

*  Whether the employee is continuing to comply with recommendations, and
* When there is closure of services.

If, at any time, the employee refuses to sign the necessary consent for release of
information or later revokes the consent for release of information, or does not comply with
treatment recommendations, the agency may rely solely on the disciplinary process to

address the job performance or personal conduct issue that originally prompted the referral.

§13. Fitness for Duty Evaluation
A fitness for duty evaluation is a mandatory EAP option that may be used when an
employee’s behavior creates a reasonable belief that an employee poses an immediate
hazard or risk to self or others, or to state property. It also may be used when there is a
reasonable belief that an employee is not fit to perform the essential job functions due to a
psychological or psychiatric condition. This may include suicidal ideation without an
underlying conduct or performance issue.
When considering a fitness for duty evaluation, management must first consult with
the agency Human Resource Office which will work in conjunction with legal counsel.
When making a fitness for duty evaluation referral, management must explain to the
employee the process that is being considered in a manner that helps the employee
understand what is expected and what disciplinary action likely will occur. Specifically,
management must communicate in writing the following information to the employee:
»  Specific reason(s) for the fitness for duty evaluation,
* Management’s expectations for compliance in resolving the concern(s),

* The conditions of the referral, which include:
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o Comply with the directive to undergo a fitness for duty evaluation,

o Comply with and completion of any subsequent treatment recommendations or

any other conditions of the evaluation, and

o Make required corrections in job performance or personal conduct, and

* Possible consequences for the employee’s failure to accept all the conditions of the
referral or to make and sustain required correction in job performance or personal
conduct.

An employee’s refusal to participate in the EAP may be just cause for disciplinary
action. Disciplinary action may also be based on the job performance or personal conduct
issue that prompted the referral.

The agency may issue a lesser form of disciplinary action if the employee complies
with the fitness for duty evaluation and completes the recommended treatment. If the
employee later fails to comply, the agency may issue an appropriate level of disciplinary
action.

The agency Human Resources Office will provide the following information to the
EAP in advance of the referral:

+ Precipitating event(s)

* Documented performance, conduct, and/or behavioral concerns

+ Pending and/or active disciplinary action

+ Employee’s job description or essential job functions
The EAP will facilitate the referral to a qualified resource to conduct the fitness for

duty evaluation. Unlike the supervisory referral or the management directed referral, the
agency Human Resources Office will receive an evaluative summary from the evaluating
resource regarding the employee’s fitness for duty. The evaluative summary will recommend
at a minimum one of the following courses of action as defined in the fitness-for-duty
program for the agency:

+ Fit to return to duty without specific recommendations. The evaluator has determined
that the employee does not pose a hazard or risk to self or others, or to state
property and is fit for duty.

» Fit to return to duty with specific recommendations. The evaluator has determined

that the employee does not pose a hazard or risk to self or others, or to state
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property and is fit for duty. However, the evaluative findings recommend that the

employee should undergo treatment as a condition of continued employment.

* Not fit to return to duty until specific recommendations have been met. The evaluator
has determined that the employee may pose a hazard or risk to self or others, or to
state property and is not fit-for-duty. Management in consultation with the agency
Human Resources Office shall consider the recommendations in the evaluative
summary. If return to work is contemplated, the state shall set the terms and
conditions that must be met before the employee shall be allowed to return to work.
If treatment has been recommended following the fitness for duty evaluation, the

EAP will provide the following services:

* Refer the employee to a treatment provider,

* Monitor the employee’s compliance with treatment recommendations, and

+ Maintain ongoing communication with the agency until closure of services.

If, at any time, the employee refuses to sign the necessary consent for release of
information or later revokes the consent for release of information, or does not comply with
treatment recommendations, the agency may rely solely on the disciplinary process to
resolve the job performance or personal conduct, or behavioral issue that originally
prompted the referral.

The agency is responsible for the cost of the fitness for duty evaluation, as defined in
the EAP program. The employee is responsible for the cost associated with any subsequent
recommended treatment. The agency is considered the client; therefore, the evaluative

summary will be provided directly to the Human Resources Office.

§14. Investigatory Leave with Pay
Investigatory leave with pay shall be used initially when management determines

that the employee should not remain in or temporarily return to the workplace.
Management’s decision must consider the best interests of the agency and the employee in
deciding to use the investigatory leave with pay provision. Investigatory leave with pay may
be used for an EAP referral in the following situations:

* Avoid disruption of the workplace and to protect the safety of persons or property,

* Investigate allegations of performance or conduct deficiencies that may constitute

just cause for disciplinary action,
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* Provide time to schedule and conduct a pre-disciplinary conference,

* Facilitate a management directed or a fitness for duty evaluation.

§15. Investigatory Leave with Pay for Management-Directed Referrals
Investigatory leave with pay shall end when EAP notifies the agency that
recommendations for treatment have been made following the assessment of the employee,
or the results of an alcohol or drug test have been received and the agency makes a
decision regarding the employee’s status. If the employee is not able to return to work or if
the employee requires leave time for recommended treatment, the agency shall advise the
employee of leave options. Those options may include sick leave, or if eligible, family and

medical leave or short-term disability.

§16. Investigatory Leave with Pay for Fitness for Duty Evaluations
Investigatory leave with pay shall end when the agency receives the evaluative
summary of the fitness for duty evaluation and is able to make a decision regarding the
employee’s status. If the employee is not able to return to the workplace based on the
results and recommendations of the evaluative summary or if the employee requires leave
time for recommended treatment, the agency shall advise the employee of leave options.
Those options may include sick leave, or if eligible, family and medical leave or short-term

disability.
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Responsibilities

Employee Responsibilities
Employees are always responsible for performing assigned job duties satisfactorily,
conducting themselves appropriately in the workplace, and availing themselves of resources

designed to facilitate the resolution of workplace concerns.

Management Responsibilities

Management is responsible for managing employee performance, setting
performance expectations, addressing performance and conduct deficiencies and for using
the fitness for duty evaluation or disciplinary process when appropriate. Management, in
consultation with agency human resources, shall utilize the services of EAP for consultation,

and refer employees for EAP services in a fair and consistent manner.

Agency Responsibilities

All state agencies shall participate in the State’s contract to provide EAP services to
agencies. The University of North Carolina will administer the EAP Programs for the UNC
System. As part of the development and support of EAP within the organization, each
agency shall provide ongoing information to employees, supervisors and managers on the
use of EAP services in compliance with this policy. Each agency shall designate an EAP
Coordinator who has primary responsibility for the administration and communication of EAP

services.

Office of State Human Resources Responsibilities

The Office of State Human Resources is responsible for securing, maintaining and
administering an EAP contract to provide employee and management services to state
agencies (excluding the UNC system). OSHR will assist in resolving any issue between a

state agency and the EAP vendor.
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Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S.§126
It is compliant with the Administrative Code rules at:
e 25NCAC 01

History of This Policy

Date Version

June 1, 1992 e First version.

January 1, 2003

Revised to reflect program changes in the EAP and changed the fo
policy provisions:

e (1) Eliminates self referral

¢ (2) Allows for only management referrals

¢ (3) Adds Fitness for Duty/Risk Evaluation referral process

o (Exception Case No. 02-08)

February 1, 2006 e Policy removed since program has been contracted to a third party.

August 13, 2018 e This is a new policy that details the components of the EAP process
intended to provide greater clarity on the referral options available t

employees and management.
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§1. Policy

It is the policy of North Carolina State government that a grievance process exists to
allow for prompt, fair and orderly resolution of grievances arising out of employment.
Each agency shall adopt this Employee Grievance Policy as approved by the State Human
Resources Commission. Agencies may supplement this policy by developing additional
internal procedures beyond the informal discussion process for issues that may only be
grieved at the agency level.

§2 Objectives
In establishing this Employee Grievance Policy, the State Human Resources
Commission seeks to achieve the following objectives:

+ Provide procedural consistency across the agencies of North Carolina State
government;

« Ensure employees have access to grievance procedures to address grievable issues
timely, fairly, and without fear of reprisal; and

« Resolve workplace issues efficiently and effectively.

§3. Definitions

The following are definitions of terms used in this policy:

Term Definition

Agency A State department, office, board, or commission.

Alleged Event or The precipitating workplace event or action, or the receipt of notice of
Action an event or action that is the basis for filing a grievance or complaint.
Applicant A person who submits an application for initial hire, promotion or

reemployment for a position in a State agency.

Career State A State employee who is in a permanent position with a permanent

Employee appointment and has been continuously employed by the State of

North Carolina or a local entity as provided in G.S. 126-5(a)(2) in a
position subject to the North Carolina Human Resources Act for the
immediate 12 preceding months.

Employees who are hired by a State agency, department or
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university in a sworn law enforcement position and who are required
to complete a formal training program prior to assuming law

enforcement duties with the hiring agency, department or university
shall become career State employees only after being employed by

the agency, department or university for 24 continuous months.

Complainant

An applicant, probationary State employee, former probationary
State employee, career State employee or former career State
employee who initiates an informal complaint through the Equal
Employment Opportunity (EEO) Informal Inquiry process.

Contested Case

Issue

A grievable issue that may be appealed to the Office of

Administrative Hearings.

Equal Employment
Opportunity

Informal Inquiry

An informal process for addressing allegations of unlawful
discrimination, harassment and retaliation that may facilitate a

resolution prior to the filing of a grievance.

Final Agency
Decision

The final decision issued by the Agency Head that concludes the

internal grievance process.

Formal Internal
Grievance

Process

The process available to an applicant, probationary State employee,
former probationary State employee, career State employee or
former career State employee to file a formal grievance based on

issues that are defined as grievable by State statute.

Formal Internal
Grievance

Process Timeframe

The internal grievance process must be completed within 90
calendar days. Time spent in the Informal Discussion and the EEO

Informal Inquiry is not included in the 90-calendar day timeframe.

Grievable Issue

A workplace event or action as defined by NC State statute as
grievable that allows an eligible employee to challenge the alleged
workplace event or action through established grievance procedures

for resolution.

Grievant

An applicant, probationary State employee, former probationary
State employee, career State employee or former career State

employee who initiates a grievance.
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Hearing

A proceeding overseen by a Hearing Officer or Hearing Panel that
allows a grievant to present information relevant to the nature of the

grievance and the remedies sought.

Hearing Officer

An officer appointed by an agency to oversee the proceedings of a
hearing and submit a proposed recommendation for a Final
Agency Decision (FAD).

Hearing Panel

An agency appointed panel of no less than three members selected
to conduct a hearing. The designated panel chair has the
responsibility to oversee the proceedings of the hearing and submit a

proposed recommendation for a Final Agency Decision.

Impasse

An impasse occurs when mediation does not result in an agreement.

Informal Discussion

An informal process for addressing a grievable issue that may
facilitate a resolution prior to the filing of a formal grievance and the
process for addressing issues for which one may not file a formal

grievance.

Mediation

The process in which the grievant and the agency respondent use a
neutral third party(s) to attempt to resolve a grievance in a mutually
acceptable manner. Responsibility for resolving the grievance rests

with the parties.

Mediation

Agreement

The written agreement resulting from the successful resolution of a
grievance reached in mediation. The Mediation Agreement is legally

binding on both parties.

Mediator

A neutral third party(s) approved by the Office of State Human
Resources (OSHR) whose role is to guide the mediation process,
facilitate communication, and assist the parties to generate and
evaluate possible outcomes for a successful resolution.

A mediator does not act as a judge and does not render decisions.

Probationary State

Employee

A State employee who is exempt from the provisions of the North
Carolina Human Resources Act only because the employee has not
been continuously employed by the State for the time period

required to become a career State employee.

Grievance Policy




§ 4.

STATE HUMAN RESOURCES MANUAL

Discipline/Appeals/Grievances
Effective: April 1, 2023
Page 5

Grievance Policy (cont.)

Respondent

A designated agency representative who has the authority to

negotiate an agreement, as appropriate, on behalf of the agency to

resolve a grievance.

Grievable Issues and Who May Grieve

The following tables list all issues that may be grieved by an applicant for State

employment, a probationary State employee or former probationary State employee, and a

career State employee or former career State employee.

The following issues may be grieved at the agency level only through the Informal

discussion process outlined in Section 7 of this policy, however the employee shall not

proceed to the formal internal grievance process. If applicable, employees may follow any

supplemental agency procedure for issues that may be grieved at the agency level only.

employee or former
career

State employee

Applicant for State 1. Denial of request to remove inaccurate and misleading
employment (initial information from applicant file (excludes the contents of a
hire, promotion or performance appraisal and written disciplinary action)
reemployment) 2. Denial of National Guard preference as provided for by law.
Probationary State 1. Denial of request to remove inaccurate and misleading
employee or former information from personnel file (excludes the contents of a
probationary State performance appraisal and written disciplinary action)
employee 2. Denial of National Guard preference as provided for by law.
Career State 1. Denial of request to remove inaccurate and misleading

information from personnel file (excludes the contents of a
performance appraisal and written disciplinary action)

Denial of National Guard preference as provided for by law.
Overall performance rating of less than “meets expectations” or
equivalent as defined in the Performance Management

Policy

The following issues must first be grieved through the formal internal grievance

process. If the grievant is not satisfied with the Final Agency Decision (FAD), the grievant

may appeal to the Office of Administrative Hearings.
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Who May File

Grievable Issues

Applicant for State
employment (initial
hire, promotion or

reemployment)

« Denial of hiring or promotional opportunity due to failure to post
position (unless hiring opportunity is not required to be posted
by law)

« Denial of veteran’s preference as provided for by law

« Unlawful discrimination or harassment based on race, religion,
color, national origin, sex (including sexual orientation, gender
identity and expression, and pregnancy), age, disability, genetic
information, or political affiliation if the applicant believes that
he or she has been discriminated against in his or her
application for employment

+ Retaliation for protesting (objecting to or supporting another
person’s objection to) unlawful discrimination based on race,
religion, color, national origin, sex (including sexual orientation,
gender identity and expression, and pregnancy), age, disability,
genetic information, or political affiliation if the applicant

believes that he or she has been retaliated against in his or her

application for employment
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Probationary State « Denial of hiring or promotional opportunity due to failure to post

employee or former position (unless hiring opportunity is not required to be posted
probationary State by law)
employee - Denial of veteran’s preference as provided for by law

- Any retaliatory personnel action for reporting improper
government activities (“whistle blower”)

+ Unlawful discrimination or harassment based on race, religion,
color, national origin, sex (including sexual orientation, gender
identity and expression, and pregnancy), age, disability, genetic
information, or political affiliation if the employee believes that
he or she has been discriminated against in the terms and
conditions of employment.

+ Retaliation against an employee for protesting (objecting to or
supporting another person’s objection to) unlawful
discrimination based on race, religion, color, national origin, sex
(including sexual orientation, gender identity and expression,
and pregnancy), age, disability, genetic information, or political
affiliation if the employee believes that he or she has been

retaliated against in the terms and conditions of employment
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Exempt Managerial
employee

« Denial of veteran’s preference as provided for by law

« Unlawful discrimination or harassment based on race,
religion, color, national origin, sex (including sexual
orientation, gender identity and expression, and pregnancy),
age, disability, genetic information, or political affiliation if the
employee believes that he or she has been discriminated
against in the terms and conditions of employment.

- Retaliation against an employee for protesting (objecting to
or supporting another person’s objection to) unlawful
discrimination based on race, religion, color, national origin,
sex (including sexual orientation, gender identity and
expression, and pregnancy), age, disability, genetic
information, or political affiliation if the employee believes
that he or she has been retaliated against in the terms and

conditions of employment

Advisory Note: Certain statutory exempt employees may be able to grieve denial of
veteran’s preference as provided for by law. Refer to N.C.G.S. § 126-82(d) and 8 126-83

for details.

In addition to the grievable issues listed above, a career State employee or former

career State employee may also grieve the following issues.

Career State
employee or
former career

State employee

Dismissal, demotion, or suspension without pay for disciplinary
reasons without just cause

Involuntary non-disciplinary separation due to unavailability
Denial of reemployment or hiring due to denial of reduction in-
force priority as required by law (N.C.G.S. § 126-7.1)

Denial of promotional opportunity due to failure to give priority
consideration for promotion to a Career State employee as
required by law (N.C.G.S. § 126-7.1)
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§5. Grievance Process for All Grievable Issues

A. A grievance or complaint must be initiated in accordance with this policy within 15
calendar days of the alleged event or action that is the basis of the grievance.

1. Any grievance or complaint that alleges unlawful discrimination, harassment or
retaliation shall be addressed and completed through the Equal Employment
Opportunity (EEO) Informal Inquiry process before being considered in the formal
internal grievance process.

2. All grievable issues, except for issues pertaining to discrimination, harassment,
retaliation, disciplinary actions, and non-disciplinary separation due to unavailability
must first be discussed with the immediate or other appropriate supervisor in the
employee’s chain of command or other appropriate personnel or agency or university
that has jurisdiction regarding the alleged event or action that is the basis of the
grievance prior to filing a formal internal grievance. The informal discussion shall not
be part of grievances related to disciplinary actions as well as non-disciplinary
separation due to unavailability.

B. Disciplinary action and non-disciplinary separation due to unavailability grievances shall
bypass the Informal Discussion and proceed directly to the formal internal grievance
process. Disciplinary action grievances (i.e., dismissal, suspension without pay,
demotion) that include both an allegation of unlawful discrimination, harassment, or
retaliation and an allegation that the disciplinary action lacks just cause shall first be
addressed through the EEO Informal Inquiry process before proceeding to the formal
internal grievance process. Likewise, a grievance that involves both a separation due to
unavailability and an allegation of unlawful discrimination, harassment or retaliation shall
first be addressed through the EEO Informal Inquiry process before proceeding to the
formal internal grievance process. After the EEO Informal Inquiry process is completed,
the employee may pursue, under the procedures below, all remaining grievable issues
that are eligible to be considered in the formal grievance process.

C. Grievances that are untimely filed or do not contain a grievable issue as defined in
Section 4 of this policy shall not proceed through the grievance process. Grievable
issues that have not been substantiated or responded to by the agency shall still be

permitted to proceed through the grievance process.
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§ 6. Unlawful Discrimination, Harassment, or Retaliation Grievance Procedures
§ 6.1.0ption 1: EEO Informal Inquiry for Unlawful Discrimination, Harassment or Retaliation*

An applicant for State employment, probationary State employee, former
probationary State employee, career State employee or former career State employee
(hereafter referred to as complainant) alleging unlawful discrimination, harassment or
retaliation shall first file a complaint with the agency Equal Employment Opportunity (EEO)
Officer or other designated personnel within 15 calendar days of the alleged discriminatory
or retaliatory act that is the basis of the complaint.

If the complainant alleges facts that would constitute unlawful discrimination,
harassment, or retaliation as prohibited by law, the complaint will be investigated as a part of
the agency’s EEO Informal Inquiry. The investigation will determine if the facts related to the
allegations support a finding of reasonable cause, or no reasonable cause, to believe
unlawful discrimination, harassment, or retaliation occurred.

The EEO Informal Inquiry should be completed in a prompt timeframe not to exceed
90 calendar days. The agency has 75 calendar days from receipt of the complaint to
investigate and respond to the complainant, unless the complainant and the employer
mutually agree in writing to extend the time due to occurrences that are unavoidable or
beyond the control of either party. Any extension shall not exceed 15 calendar days.

If there is reasonable cause to believe that unlawful discrimination, harassment, or
retaliation occurred, management shall attempt to take appropriate action to resolve the
matter. The agency shall inform the Complainant in writing regarding the conclusions of the
EEO Informal Inquiry, including applicable appeal rights. If the complaint is successfully
resolved, the complainant will sign a letter of agreement with the agency detailing the terms
of the resolution. The agency shall ensure that the terms of the agreement under the control
of the agency are implemented. If the complaint is not successfully resolved, the
Complainant has 15 calendar days from receipt of the written conclusions of the EEO
Informal Inquiry to file a formal grievance, which will commence with Step 1 mediation. If the

complainant has not been sent a response from the agency after 90 calendar days from the

1 Any employee, regardless of whether they are exempt from the SHRA, may utilize the EEO Informal
inquiry process to raise a complaint related to discrimination, retaliation, or harassment. This does not
allow employees exempt from the provisions of N.C.G.S. § 126-34.01 and § 126-34.02 to proceed to the
formal internal grievance process.
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agency’s receipt of the EEO Informal Inquiry, the complainant may continue the process by
filing a formal grievance.?

At any point in the grievance process, the complainant/grievant has the right to
bypass discussions with or review by the alleged offender. Time spent in the EEO Informal

Inquiry is not a part of the formal internal grievance process.

§6.2.0ption 2 - External Filing of a Discrimination Charge

The complainant alleging unlawful discrimination, harassment or retaliation has the
right, at any time, to bypass or discontinue the EEO Informal Inquiry or the formal internal
grievance process and file a charge directly with the Equal Employment Opportunity
Commission (EEOC). The complainant may not, however, file a contested case with the
Office of Administrative Hearings if the internal process has not been completed.
Information about filing an EEOC charge and deadlines for filing the charge can be found at:
https://www.eeoc.gov/filing-charge-discrimination and the EEOC Public Portal at

https://publicportal.eeoc.gov or by calling the EEOC regional offices located in Raleigh,
Greensboro and Charlotte at 1-800-669-4000.
Information about filing through the Civil Rights Division of the Office of

Administrative Hearings can be found at: https://www.oah.nc.gov/civil-rights-division or by
calling 984-236-1850.

§6.3.0ption 3 - Simultaneous Internal and External Filing of a Discrimination Charge

An applicant for State employment, probationary State employee, former
probationary State employee, career State employee or former career State employee may
file simultaneously with the Equal Employment Opportunity Commission at any point in

either the EEO Informal Inquiry or the formal internal grievance process.

§7. Informal Discussion

A request for an Informal Discussion must occur within 15 calendar days of the

alleged event or action that is the basis of the grievance. Prior to filing a grievance about

2 The 15 calendar day period in which a complainant must file a formal grievance to continue the process
does not begin until a written response is received by the complainant.

Grievance Policy


https://www.eeoc.gov/filing-charge-discrimination
https://publicportal.eeoc.gov/
https://www.oah.nc.gov/civil-rights-division

STATE HUMAN RESOURCES MANUAL Discipline/Appeals/Grievances
Effective: April 1, 2023
Page 12

Grievance Policy (cont.)

any issue, excluding unlawful discrimination, harassment or retaliation, disciplinary actions,
and non-disciplinary separation due to unavailability, the employee shall first discuss the
grievable issue with the immediate, or other appropriate supervisor in the employee’s chain
of command, or other appropriate personnel or agency that has jurisdiction regarding the
alleged event or action that is the basis of the grievance.

The employee must clearly declare to the supervisor or other appropriate personnel
that the Informal Discussion request is regarding an alleged event or action that is the basis
of a potential grievance. The supervisor or other appropriate personnel shall confirm the
intention of the requested Informal Discussion with the employee before beginning
discussions.

This informal process shall be completed within 15-calendar days after the request
for an Informal Discussion is made by the employee. However, if progress is being made
toward a successful resolution to the dispute or if there are occurrences that are
unavoidable or beyond the control of either party (e.g. illness), both parties may agree to an
extension. This extension must be agreed to in writing and approved by HR.

The supervisor or other appropriate personnel shall notify Human Resources when
an employee requests an Informal Discussion. The supervisor or other appropriate
personnel is responsible for attempting to resolve the grievable issue with the employee.
Human Resources shall serve as a content and procedural resource during these
discussions and will work with both parties to strive for a timely resolution.

The outcome of the Informal Discussion shall be communicated to the employee and
Human Resources by the supervisor or other appropriate personnel in writing. If the issue is
not successfully resolved or if no written response is provided within the 15 calendar day
timeframe, the employee may proceed by filing a formal grievance. An employee has 15
days from the date the informal discussion process concludes (either by receiving a written
response or by the time frame, including agreed upon extended timeframes, ending with no
written response) to file a formal internal grievance. Time spent in the Informal Discussion is

not a part of the formal internal grievance process.
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Grievance Process for Disciplinary Actions

Disciplinary action grievances, to include dismissal, demotion, suspension without
pay, as well as non-disciplinary separation due to unavailability shall bypass the Informal
Discussion and proceed directly to the formal internal grievance process.

Formal Internal Grievance Process

The employee must begin the formal internal grievance process by filing a written
grievance request to the Human Resources Director or designee within the agency in
accordance with the Employee Grievance Policy. The employee must complete any of the
required informal processes within the stated time frames. The employee must file a formal
grievance within 15 calendar days of the alleged event or action that is the basis of the
grievance or within 15 days of receiving a response at the conclusion of any informal

process(es). Mediation is Step 1 in the formal internal grievance process.

Step 1 - Mediation

Mediation is the process in which a grievant and an agency respondent use a neutral
third party(ies) to attempt to resolve a grievance. Mediation provides the grievant and the
agency respondent an opportunity to openly discuss the grievance in a neutral environment

with the goal of reaching a mutually acceptable resolution.

§10.1. Mediation Process

OSHR maintains a process to assign mediators to grievances upon agency request.
The agency shall submit the request for mediation within 3 business days of receipt of the
grievance. The mediation process shall be concluded within 35 calendar days from the
filing of the grievance unless the grievant and the agency mutually agree to extend the time
due to occurrences that are unavoidable or beyond the control of either party.

Any extension of Step 1 will not extend the 90-calendar day timeline.

§10.2. Location and Time Allocation

Mediation shall be conducted in a location identified by the agency. The manner in
which the mediation is conducted, either virtually, telephonic or in-person, shall be

approved by the OSHR Mediation Coordinator or designee. The mediation shall be
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scheduled for an amount of time determined by the mediator(s) to be sufficient. Mediation

may be recessed by the mediator(s) and reconvened at a later time.

§10.3. Limited to Office of State Human Resources-Approved Mediators
Only OSHR-approved mediators will mediate grievances for State agencies. OSHR
will maintain a pool of qualified mediators to facilitate mediations. Mediators will not be selected

from the agency requesting the mediation.

§104. Mediation Attendees

The following individuals may attend a mediation:

* The grievant;

* The designated agency representative serving as the respondent who has the

authority to negotiate an agreement, as appropriate, on behalf of the agency; and

* The OSHR-appointed mediator(s).

* The OSHR Statewide Mediation Coordinator or designees may attend

mediations as observers.

Emergency substitution of a mediator must be approved by the OSHR Mediation
Coordinator or designee. Attorneys and other advisors may not attend the mediation. Either
the grievant or respondent may ask for a recess at any time to consult with an attorney or
other advisor.

There shall be no stenographic, audio, or video recording of the mediation process
by any patrticipant. This prohibition includes recording either surreptitiously or with the

agreement of the parties.?

§ 10.5. Post Mediation
When an agreement is reached, the following shall occur:
« The grievant and the respondent will sign a Mediation Agreement that states the

terms of agreement and is a legally binding document.

3 Rules of Mediation for Matters Before the Clerk of Superior Court, Rule 4: (d)
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* The original signed Mediation Agreement is provided to the agency Human
Resources Office. A copy of the signed Mediation Agreement is provided to the
grievant, respondent and the OSHR Mediation Coordinator.

* The agency shall ensure that terms of the mediation agreement under the control
of the agency are implemented.

When an agreement is not reached (impasse), the following shall occur:

* The grievant and the respondent will sign a Notice of Impasse stating that the
mediation did not result in an agreement.

» The original signed Notice of Impasse is provided to the agency Human
Resources Office. A copy of the signed Notice of Impasse is provided to the
grievant, the respondent and the OSHR Mediation Coordinator.

+ Before signing the impasse form, the agency shall inform the grievant of the Step
2 grievance process, the corresponding Step 2 grievance form and that the filing
must be received by the agency within 5 calendar days of the date on which

mediation resulted in an impasse.

§ 10.6. Limitations on a Mediation Agreement

The Mediation Agreement shall serve as a written record and shall:

* Not contain any provision(s) contrary to State Human Resources Commission

policies, administrative rules, and applicable State and Federal law;

» Not contain any provision(s) that exceeds the scope of the parties’ authority; and

* Not be transferable to another State agency.

When mediation resolves a grievance but it is determined upon agency or OSHR
review that one or more provisions of the Mediation Agreement do not comply with the
State Human Resources Commission policies or rules or applicable State or Federal
laws, the mediation shall be reconvened to resolve the specific issue(s). If the parties are
unable to resolve the noncompliance issue(s), the mediation will impasse and the
grievant may proceed to Step 2 of the internal grievance process. This will not extend
the 90 calendar day timeframe of the formal internal grievance process.

Should additional information or clarification be needed to effectuate the terms of the

agreement, communication with all parties may occur remotely. If the mediator who
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facilitated the mediation is not available, the OSHR Mediation Coordinator or designee

will have the authority to stand in place of the mediator in these communications.

§10.7. Confidentiality of Documents Produced in Mediation

All documents generated during mediation and any communications shared in

connection with mediation are confidential to the extent provided by law.

§10.8. Mediation Agreement Approval

The approval of the Director of the Office of State Human Resources or designee is
required for mediation agreements that need a personnel transaction to be processed,
except where the only personnel action is the substitution of resignation for dismissal. If
a mediation agreement involves an exception to State Human Resources Commission
policy, the approval of the Director of the Office State Human Resources or designee is
required.

Mediation agreements requiring OSHR approval shall follow OSHR Settlement
Guidelines.

§10.9. Mediation Responsibilities
§109(a) Grievant Responsibilities
The grievant is responsible for:

+ Attending the mediation as scheduled by the agency;

* Notifying and receiving approval from Human Resources, in advance of the
scheduled mediation, if occurrences that are unavoidable or beyond the
control of the grievant prevent attendance at the mediation;

* Preparing for the mediation by being able to provide clear and concise
information regarding the issues surrounding the grievance and the remedies
sought; and

* Making a good faith effort to resolve the grievance.

A grievant who has an unexcused failure to attend mediation as scheduled forfeits

the right to proceed with the internal grievance process.
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§109(b) Respondent Responsibilities

The respondent is responsible for:

Attending the mediation as scheduled by the agency;

Notifying Human Resources, in advance of the scheduled mediation, if
occurrences that are unavoidable or beyond the control of the respondent
prevent attendance at the mediation;

Preparing for the mediation by becoming knowledgeable regarding the
issues surrounding the grievance and remedies sought;

Consulting with management, Human Resources and/or legal counsel
regarding possible areas of negotiation for grievance resolution; and

Making a good a faith effort to resolve the grievance.

If a respondent has an unexcused failure to attend mediation as scheduled, the

grievant may either proceed to Step 2 of the Formal Grievance Process or reschedule

the mediation if time allows as determined by the OSHR Mediation Coordinator. if the

mediation is not rescheduled, the agency must provide notice of appeal rights to the

grievant and the Step 2 Grievance Form must be filed within 5 calendar days of the

original date of mediation. This will not extend the 90 calendar day timeframe of the

formal grievance process.

§10.9(c) Agency Human Resources Responsibilities

The agency is responsible for:

* Administering the mediation program within the agency;

* Appointing an agency mediation coordinator, and other personnel as needed, to

manage and schedule mediations;

» Ensuring that the grievant receives appropriate information about the mediation

process;

+ Designating a qualified and informed agency representative to serve as the

respondent for each mediation who will have the authority to negotiate an

agreement, as appropriate, on behalf of the agency that resolves the grievance;

» Ensuring that the selected respondent is adequately prepared for the mediation

and has had discussions with management and Human Resources to identify

possible areas of negotiation for grievance resolution;
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Ensuring appropriate personnel (management, Human Resources and/or legal
counsel) are available to respond to any issues that may arise during the course of
the mediation;

Designating appropriate personnel to be available to review the terms of the draft
agreement to ensure it is complete, complies with State Human Resources
Commission policies or rules or applicable State or Federal laws, and contains the
necessary information for implementation;

Ensuring confidentiality of the mediation to the extent provided by law;

Identifying suitable locations for mediations;

Using only OSHR-approved mediator(s) for each mediation session;

Reimbursing mediators for travel at state-approved rates;

Providing nominees for consideration who meet the qualifications set forth by
OSHR to be trained as OSHR mediators; and

Working with agency management to obtain funding for the initial and ongoing

training of agency nominated mediators.

§10.9(d) Office of State Human Resources Responsibilities

The Office of State Human Resources is responsible for:

Developing and maintaining mediation procedures and forms;

Establishing mediator eligibility and training requirements;

Maintaining a pool of qualified mediators;

Providing employment mediation trainings;

Maintaining a process for assigning mediators upon agency request;
Ensuring that mediators adhere to the OSHR Mediator Code of Conduct; and

Conducting ongoing studies/analyses to evaluate program effectiveness.

§11. Step 2 - Hearing

§11.1.

Hearing Officer or Hearing Panel Process

If mediation does not result in a resolution at Step 1, the grievant is entitled to

proceed to Step 2 of the internal grievance process. The Step 2 grievance form must be

received by the agency within 5 calendar days of the date on which mediation resulted

in an impasse. Human Resources will notify the grievant of the opportunity to present
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the grievance to a reviewer(s) outside of the grievant’s chain of command, e.g., Hearing
Officer or Hearing Panel. The hearing process shall be concluded within 35 calendar
days of filing Step 2 of the grievance process unless the grievant and the agency
mutually agree to extend the time due to occurrences that are unavoidable or beyond
the control of either party. Any extension of Step 2 will not extend the 90 calendar day

timeline.

§11.2. Right to Challenge Appointed Hearing Officer or Hearing Panel Members
The grievant shall have one opportunity to challenge the appointed Hearing Officer
or up to 2 members of the Hearing Panel if the grievant believes they cannot render an
unbiased recommendation due to a real or perceived conflict of interest. The grievant
must submit the basis for the challenge in writing pursuant to their agencies’ established
process, within 5 calendar days of the date the grievant receives notification of the
name(s) of the Hearing Officer or Hearing Panel. Management will review the challenge

and replace the Hearing Officer or Hearing Panel members as appropriate.

§11.3. Hearing Attendees
* The grievant who initiated the grievance;
* The Hearing Officer or Hearing Panel members;
+ Witnesses giving testimony, as approved by the Hearing Officer or Hearing Panel
Chair; and
* Appropriate agency and HR representatives.

Attorneys and other advisors may not attend the hearing. Either party may ask the
Hearing Officer or the Hearing Panel Chair for a recess at any time to consult with an
attorney or other advisor.

There shall be no stenographic, audio, or video recording of the hearing by any

participant, except as approved by management in accordance with agency process. .
§11.4. Grievance Presented to Hearing Officer or Hearing Panel

The Hearing Officer or Hearing Panel Chair will preside over the hearing to allow the

parties to present information relevant to the nature of the grievance, facts upon which
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the grievance is based and the remedies sought. Each party shall be given a fair

opportunity to present evidence on the issues to be heard and to question withesses.

§11.5. Proposed Recommendation for Final Agency Decision
The Hearing Officer or Hearing Panel Chair will draft a proposed recommendation,

including an explanation and justification to support the recommendation, for a Final
Agency Decision. The proposed recommendation will be submitted to the Agency Head
or designee. The Agency Head or designee shall submit their proposed
recommendation for a Final Agency Decision to the Director of the Office of State
Human Resources (Director) or designee within the 35 calendar day timeframe for the
Step 2 hearing process. The Agency Head may provide a memorandum with comments

on the proposed recommendation to the Director or designee.

§11.6. Office of State Human Resources Review
The Director of the Office of State Human Resources or designee shall review the
proposed recommendation for a Final Agency Decision based on established criteria.
The Director or designee may approve as written or may provide recommendations for
modification or reversal within 10 calendar days of the receipt of the proposed
recommendation. The proposed Final Agency Decision shall not become final or be
issued until reviewed and approved by the Office of State Human Resources.

§11.7. Final Agency Decision
The agency shall issue the Final Agency Decision to the grievant within 5 calendar
days of receipt of the Office of State Human Resources review of the proposed
recommendation. The Final Agency Decision shall be issued in writing within 90
calendar days of the initial filing of the grievance.* The Final Agency Decision shall

include information about applicable appeal rights.

4The requirement to issue the Final Agency Decision (FAD) within 90 calendar days of the filing date is
met when the agency transmits the FAD to the grievant within 90 calendar days. The grievant does not
have to receive the FAD within 90 days to meet the requirement.
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§11.8.

Settlement Approval

The approval of the Director of the Office of State Human Resources or designee is

required for settlements that need a personnel transaction to be processed, except

where the only personnel action is the substitution of a resignation for a dismissal. If a

settlement involves an exception to the State Human Resources Commission policy, the

approval of the Director of the Office of State Human Resources or designee is required.

§11.9.

Hearing Responsibilities

§11.9(a) Grievant Responsibilities

The grievant is responsible for:

Attending the hearing as scheduled by the agency;

Notifying and receiving approval from Human Resources, in advance of the
scheduled hearing, if occurrences that are unavoidable or beyond the control of the
grievant prevent attendance at the hearing; and

Preparing for the hearing by being able to present clear and concise information
regarding the issues surrounding the grievance and remedies sought.

A grievant who has an unexcused failure to attend a hearing as scheduled forfeits

the right to proceed with the internal grievance process.

§11.9(b) Hearing Officer/Hearing Panel Chair Responsibilities

The Hearing Officer/Hearing Chair is responsible for:

Calling the hearing to order and establishing the process for the proceedings;
Maintaining order and decorum;

Presiding over the hearing to allow the parties to present information relevant to
the nature of the grievance, facts upon which the grievance is based, and the
remedies sought

Ensuring that all parties are allotted adequate time to present evidence and

question witnesses; and
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* Submitting a proposed recommendation for a Final Agency Decision on all

grievable matters raised by the grievant.®

§11.9c) Agency Human Resources Responsibilities
The agency is responsible for:

+ Establishing the use of either a Hearing Officer or a Hearing Panel,

* Administering the hearing process within the agency;

+ Ensuring that all parties receive appropriate information about the hearing process;

» Establishing a process for the grievant to challenge the appointed Hearing Officer
or Hearing Panel members;

» Consulting with OSHR on the proposed Final Agency Decision recommendation;
and

» Issuing a Final Agency Decision.

Appeal to the Office Of Administrative Hearings
§12.1. Agency Requirements to Notify Grievant of Appeal Rights
The Final Agency Decision shall inform the grievant in writing of any applicable
appeal rights through the Office of Administrative Hearings for contested case issues.
The grievant must be informed of the following:
+ The appeal is made by filing a “Petition for a Contested Case” hearing with the
Office of Administrative Hearings;
* The appeal to the Office of Administrative Hearings must be filed within 30
calendar days after the grievant receives the FAD; and
+ Afee is charged for filing a Petition for a Contested Case Hearing.

§12.2. Grievant Access to the Office of Administrative Hearings
If the grievant has completed the internal grievance process and is not satisfied with
the Final Agency Decision, the grievant may file a Petition for a Contested Case Hearing

in the Office of Administrative Hearings in cases where the grievable issue may be

5 A hearing officer may not decline to hear a grievable issue raised by the grievant solely because the
agency did not complete the informal inquiry process within the deadline stated in this Policy.
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appealed. An Administrative Law Judge will conduct a hearing and render a Final

Decision.

A Petition for Contested Case Hearing must be filed within 30 calendar days after the

grievant receives the FAD. The grievant may file the appeal at:

Office of Administrative Hearings

1711 New Hope Church Road (mailing and physical address)
Raleigh, NC 27609

984-236-1850

Hearing procedure requirements and filing form (OAH Form H-06A) can be obtained

from the Office of Administrative Hearings at: http://www.ncoah.com/hearings/ or by
calling 984-236-1850.

§13. Responsibilities for the Employee Grievance Policy

§13.1.

§13.2.

Agency Human Resources Responsibilities

Each agency shall:

Adhere to the Employee Grievance Policy as adopted by the State Human
Resources Commission;

Develop and communicate internal grievance procedures as needed;

Provide current employees and new hires with access to the Employee Grievance
Policy;

Notify all employees of any change to the agency grievance process no later than
30 calendar days prior to the effective date of the change;

Enter all grievance data in the State’s HR/Payroll System as events occur; and

Provide employee grievance data to OSHR as requested.

Office of State Human Resources Responsibilities

The Office of State Human Resources shall:

Present the Employee Grievance Policy to the State Human Resources
Commission for approval at any time modifications are made;

Notify agencies of changes to this policy once approved by the State Human
Resources Commission.

Provide consultation and technical assistance to agencies as needed; and

Grievance Policy
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» Conduct ongoing studies/analyses to evaluate policy effectiveness.

§14. Written Responses
When required to provide a written response, it is advisable for agency human
resources staff to confer with agency legal counsel regarding customized, appropriate
content of the various responses to the employee.

Agencies should confer with their legal counsel on when a letter would be considered
received by the employee.

§15. Savings Clause

If any provision of this Policy or its application to any person or circumstances is held
invalid by any court of competent jurisdiction, this invalidity does not affect any other
provision or application of this Policy which can be given effect without the invalid provision
or application. To achieve this purpose, the provisions of this Policy are declared to be

severable.

§16. Sources of Authority

e N.C.G.S. § 126-4(9) authorizes the State Human Resources Commission to
establish policies and rules on “[t]he investigation of complaints and the issuing of
8such binding corrective orders or such other appropriate action concerning
employment, promotion, demotion, transfer, discharge, reinstatement, and any other
issue defined as a contested case issue by this Chapter in all cases as the

Commission shall find justified.”

e N.C.G.S. § 126-34.01 states that employees with a grievance “shall follow the

grievance procedure approved by the State Human Resources Commission.”
o N.C.G.S. 8 126-34.02 is the statute establishing the grievance appeal process.

e N.C.G.S. §126-4(17) and 8 126-34.2 authorize the State Human Resources
Commission, to establish policies and rules for alternative dispute resolution

procedures.
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e N.C.G.S. § 126-25 sets out the process for a State employee or applicant to object to
material in their employee file.

o N.C.G.S. 8§ 126-35 authorizes the State Human Resource Commission to adopt rules
subject to approval of the Governor defining just cause for disciplinary actions.

o 25 NCAC 01J .1302 sets grievance procedure requirements for agencies and
universities.

§17. History of This Policy

Date Version
October 1, 2001 Revised to include as grievable issues violation of the FLSA, Age

Discrimination Act, FMLA or ADA. (Delete “Failure to follow systematic
procedures in reduction in force (not alleging discrimination).”
February 1, 2011 | The 2010 General Assembly passed House Bill 961 which, among other

things, made the disciplinary letter public information. This rule explains
how to mesh the statutory requirement that the dismissal letter be public
with the reality that the final dismissal letter might not contain the same
reasons as originally used. It also provides a process that contemplates
that the employee might in fact be reinstated as a result of the internal

appeals process and not even be dismissed as a final agency action.

June 1, 2012 Revised to reflect the changing roles of the State Personnel
Commission and the Office of Administrative Hearings in rendering a
Decision and Order in contested cases. The Alternative Dispute
Resolution Procedures were removed from the policy. There were also

other minor editorial and policy clarification changes.

December 1, 2013 (Approved at the October 17 Commission Meeting) Policy replaces
two grievance policies (Employee Appeals and Grievances and
Employee Mediation and Grievances Process)..Policy was change to
comply with the law change that resulted from ratification of HB 834.
» Creation of two informal grievances processes for alleged
unlawful discrimination, harassment or retaliation and for policy

violations
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» Mediation is the first step of the internal grievance process.

+ Step 2: Review by a Hearing Officer or Hearing Panel

» Hearing Officer/Panel drafts recommendation for Final Agency
Decision

* Recommendation will be reviewed by the Director of the Officer of
State Human Resources

* Final agency decision shall be issued in writing within 90 calendar
days of the initial filing.

December 1, 2013

(Approved at the December 12 Commission Meeting) As a result of
feedback received from various agencies concerning the Dec 1 policy
changes approved at the Oct 17 commission meeting, additional
changes were made to strengthen and provide additional clarity to the
grievance policy. The commission approved a 12-1-2013 retroactive
effective date to replace the previous policy they approved effective

on that same date. This replaces the previous approved policy.

August 6, 2020

Policy reviewed by Diversity and Workforce Services Division to
confirm alignment with current practices and by Legal, Commission,
and Policy Division to confirm alignment with statutory, rule(s), and
other policies. Reported to SHRC on August 6, 2020.

» Policy was updated to include the protected classes of gender
identity and sexual orientation following the U.S. Supreme Court
decision in Bostock vs. Clayton County.

+ Term Mediation Director changed to Mediation Coordinator.

February 16, 2023

« Expand the timeline for the EEO Informal inquiry to 90 days total
to be consistent with the Administrative Code. Agencies would
have 75 calendar days from receipt of the complaint to complete
an investigation plus 15 additional calendar days if the
complainant agrees.

» If the complainant has not been sent a response by the agency
within 90 calendar days after agency received the complaint,
complainant may continue the process by filing a formal

grievance.
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« Adding “attempt to”: If the letter finds reasonable cause to believe
that unlawful actions occurred, “...management shall attempt to
take appropriate action to resolve the matter.”

» Clarify that agency grievance policies are supplemental in nature.

* Add National Guard preference to list of issues that may be
grieved at the agency level only.

» Add a section identifying the limited set of situations where an
exempt managerial employee can file a grievance to OAH. These
situations are specified by law (N.C.G.S. § 126-5(c7) and 8§ 126-
34.1(a)(2)), and would now be mentioned expressly in the policy.
Specifically state that any employee, regardless of whether they
are exempt from the SHRA, may utilize the EEO Informal Inquiry
process to raise a complaint related to discrimination, retaliation,
or harassment. This does not allow employees exempt from the
provisions of N.C.G.S. § 126-34.01 and § 126-34.02 to proceed to
the formal internal grievance process.

» Adding language to clarify time periods in which employees have
to act to move through steps of the grievance process.

+ Changed language re: prohibition of recording in mediations to
match the Rules of Mediation.

» Adds language to clarify what occurs if the respondent has an

unexcused failure to attend a mediation.

» Adds sources of authority.

Grievance Policy
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THE UNIVERSITY OF
NORTH CAROLINA SYSTEM

POLICY

It is the policy of The University of North Carolina that the grievance process exists to allow for prompt,
fair and orderly resolution of disputes arising out of employment. The University of North Carolina has
therefore adopted this University SHRA Employee Grievance Policy to further these goals as approved by
the State Human Resources Commission.

OBJECTIVES

In establishing this University SHRA Employee Grievance Policy, the University seeks to achieve the

following objectives:

A. Provide procedural consistency across The University of North Carolina;

B. Ensure SHRA employees have access to an internal process to address grievable issues timely, fairly,
cost effectively, and without fear of reprisal; and

C. Resolve workplace issues efficiently and effectively.

DEFINITIONS

The following are definitions of terms used in this policy:

TERM

Applicant

DEFINITION

A person (including a current State employee) who submits an application for an
initial hire, promotion or reemployment for a SHRA position within the
University.

Career State
Employee

A State employee who is in a permanent position with a permanent appointment
and has been continuously employed by the State of North Carolina or a local
entity as provided in G.S. 126-5(a)(2) in a position subject to the North Carolina
Human Resources Act for the immediate 12 preceding months.

Employees who are hired by a State agency, department or university in a sworn
law enforcement position and who are required to complete a formal training
program prior to assuming law enforcement duties with the hiring agency,
department or university shall become career State employees only after being
employed by the agency, department or university for 24 continuous months.

Complainant
(EEO only)

An applicant, probationary State employee, former probationary State employee,
career State employee or former career State employee who initiates an informal
complaint through the Equal Employment Opportunity (EEO) Informal Inquiry
process.

Contested Case
Issue

A grievable issue that may be appealed to the Office of Administrative Hearings
(OAH).

EEO/AA Officer

The University Officer responsible for Equal Employment Opportunity /
Affirmative Action.

Equal Employment
Opportunity
Informal Inquiry
(EEO Informal

Inquiry)

An informal process for addressing allegations of unlawful discrimination,
harassment, or retaliation that may facilitate a resolution prior to the filing of a
grievance. This process is equivalent to the institution’s internal complaint
process for allegations of a violation of an institution’s non-discrimination and
equal opportunity policy. [Note: Complaints or reports of Title IX Sexual
Harassment and appeals of Title IX determinations of responsibility are
investigated and resolved through the institution’s Title IX complaint process.]

UNC System Office Human Resources
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THE UNIVERSITY OF
NORTH CAROLINA SYSTEM

TERM

Final University
Decision (FUD)

DEFINITION

The final decision authorized by the Chancellor (or by the President for SHRA
employees at the UNC System Office) or their designee that concludes the
internal grievance process.

Formal Internal
Grievance Process

The process available to an applicant, probationary State employee, former
probationary State employee, career State employee or former career State
employee to file a formal grievance based on issues that are defined as grievable
by State statute.

Formal Internal
Grievance Process
Timeframe

The internal grievance process must be completed within 90 calendar days. Time
spent in the Informal Discussion and the EEO Informal Inquiry process is not
included in the 90 calendar day timeframe.

Grievable Issue

A statutorily defined workplace event or action as defined by State statute as
grievable that allows an eligible employee to challenge the alleged workplace
event or action through established grievance procedures for resolution.

Grievant

An applicant, probationary State employee, former probationary State employee,
career State employee or former career State employee who initiates a
grievance, including EHRA Law Enforcement Officers and applicants for EHRA Law
Enforcement Officer positions.

Hearing Officer

An officer appointed by the Chancellor or designee to oversee the proceedings of
a hearing and submit a proposed recommendation for a FUD.

Hearing Panel

A University appointed panel of no less than three members selected to conduct
a hearing. The designated panel chair has the responsibility to oversee the
proceedings of the hearing and submit a proposed recommendation for a Final
University Decision.

Impasse

An Impasse occurs when Mediation does not result in an agreement.

Informal Discussion

An informal process for addressing grievable issues that may facilitate a
resolution prior to the filing of a formal internal grievance and the process for
addressing issues for which one may not file a formal internal grievance.

Mediation The process in which the Grievant and Respondent use an approved Office of
State Human Resources (OSHR) mediator to attempt to resolve a grievance in a
mutually acceptable manner. Responsibility for resolving the grievance rests with
the parties.

Mediation The written agreement resulting from the successful resolution of a grievance

Agreement reached in Mediation. The Mediation Agreement is legally binding on both
parties.

Mediator A neutral third party(s) approved by OSHR whose role is to guide the mediation

process, facilitate communication, and assist the parties to generate and
evaluate possible outcomes for a successful resolution. A Mediator does not act
as a judge and does not render decisions.

Probationary or
Time-Limited State
Employee

A State employee who is exempt from certain provisions of the North Carolina
Human Resources Act only because the employee has not been continuously
employed by the State for the time period required to become a Career State
Employee.

UNC System Office Human Resources

Page 3 of 15

UNIVERSITY

SHRA EMPLOYEE GRIEVANCE POLICY
Effective Date: 04-01-2023




THE UNIVERSITY OF UNIVERSITY
NORTH CAROLINA SYSTEM SHRA EMPLOYEE GRIEVANCE POLICY
Effective Date: 04-01-2023

TERM | DEFINITION ‘

Respondent A designated University representative who will have the authority to negotiate
an agreement on behalf of the University to resolve a grievance.

Title IX Sexual A type of unlawful discrimination which is described under Title IX of the
Harassment Education Amendments of 1972 at 34 C.F.R. 106.30(a) (2020).

Title IX Sexual Harassment means conduct on the basis of sex that satisfies one or
more of the following:

a) An employee of the institution conditioning the provision of an aid, benefit,
or service of the institution on an individual’s participation in unwelcome
sexual conduct;

b) unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the institution’s education program or activity; or

c) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating violence”
as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in 34
U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30). (34
C.F.R. 106.30(a) (2020)).

This is distinct from sexual harassment as defined by Title VII of the Civil Rights
Act of 1964. 42 U.S.C. 2000e

University A constituent institution or employer unit within the University of North Carolina
System.
Iv. GRIEVABLE ISSUES AND WHO MAY GRIEVE?

A. The following issues may be grieved at the University level only and through the Informal
Discussion process. The employee cannot proceed to the formal internal grievance process.

WHO MAY FILE | GRIEVABLE ISSUE ‘
1) Career State a) Overall performance rating of less than “meets expectations” or equivalent
employee as defined in the University SHRA Performance Appraisal Policy
f . . . L .
ortormer b) Denial of request to remove inaccurate and misleading information from
career State . . .
personnel or applicant file (excludes the contents of a performance appraisal
employee

and written disciplinary action)

c) Items covered in the University’s AA/EEO statement which promote inclusion
and diversity, but not within the definition of unlawful discrimination,
harassment, or retaliation as contained in NCGS 126-34.02 (b) (1) and (2)

d) Denial of National Guard preference as provided for by law

2) Probationaryor |a) Denial of request to remove inaccurate and misleading information from
former personnel or applicant file (excludes the contents of a performance appraisal
probationary and written disciplinary action)
state employee

1 Complaints or reports of Title IX Sexual Harassment and appeals of Title IX determinations of responsibility are investigated

and resolved through the institution’s Title IX complaint process.
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b) Items covered in the University’s AA/EEO statement which promote inclusion
and diversity, but not within the definition of unlawful discrimination,
harassment, or retaliation as contained in NCGS 126-34.02 (b) (1) and (2)

c) Denial of National Guard preference as provided for by law.

3) Applicant for a) Denial of request to remove inaccurate and misleading information from
University applicant file (excludes the contents of a performance appraisal and written
employment disciplinary action)

(initial hire, b . . _— . . .
) Items covered in the University’s AA/EEO statement which promote inclusion

promotion, or

and diversity, but not within the definition of unlawful discrimination,
reemployment)

harassment, or retaliation as contained in NCGS 126-34.02 (b) (1) and (2)

c) Denial of National Guard preference as provided for by law.

The following issues must first be grieved through the formal internal University process. If the
Grievant is not satisfied with the Final University Decision, the Grievant may appeal to the Office of
Administrative Hearings.

WHO MAY FILE | GRIEVABLE ISSUE ‘
1) Career State a) Dismissal, demotion or suspension without pay for disciplinary reasons
employee or without just cause

former career b)

Involuntary non-disciplinary separation due to unavailability
State employee

c) Allissues listed below that are grievable by a probationary or former
probationary employee

d) Allissues listed below that are grievable by an applicant for University
employment

e) Denial of reemployment or hiring due to denial of reduction-in-force priority
as required by law (NCGS 126-7.1)

f)  Denial of promotional opportunity due to failure to give priority consideration
for promotion to a Career State employee as required by law (NCGS 126-7.1)

2) Probationary a) Denial of hiring or promotional opportunity due to failure to post position
State employee (unless hiring opportunity is not required to be posted by law)
or former b) Denial of veteran’s preference as provided for by law

probationary
State employee |C) Any retaliatory personnel action for reporting improper government activities

(“whistle blower”) as contained in Article 14 of NCGS 126

d) Unlawful discrimination or harassment based on race, religion, color, national
origin, sex (including sexual orientation, gender identity and expression, and
pregnancy), age, disability, genetic information, or political affiliation if the
employee believes that he or she has been discriminated against in the terms
and conditions of employment

e) Retaliation against an employee for protesting (objecting to or supporting
another person’s objection to) unlawful discrimination based on race,
religion, color, national origin, sex (including sexual orientation, gender
identity and expression, and pregnancy), age, disability, genetic information,
or political affiliation if the employee believes that he or she has been
retaliated against in the terms and conditions of employment
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3) Applicant for a) Denial of hiring or promotional opportunity due to failure to post position

University (unless hiring opportunity is not required to be posted by law)

e'm.p'loyrrlent b) Denial of veteran’s preference as provided for by law

(initial hire,

promotion, or c) Unlawful discrimination or harassment based on race, religion, color, national

reemployment) origin, sex, age, disability, genetic information, or political affiliation, if the
applicant believes that he or she has been discriminated against in his or her
application for employment

d) Retaliation for protesting (objecting to or supporting another person’s
objection to) unlawful discrimination based on race, religion, color, national
origin, sex (including sexual orientation, gender identity and expression, and
pregnancy), age, disability, genetic information, or political affiliation if the
applicant believes that he or she has been retaliated against in his or her
application of employment
V. GRIEVANCE PROCESS FOR ALL GRIEVABLE ISSUES?

A. A grievance or complaint must be initiated in accordance with this policy within 15 calendar days of
the alleged event or action that is the basis of the grievance.

a. Any grievance or complaint that alleges unlawful discrimination, harassment, or retaliation shall
be addressed and completed through the University Equal Employment Opportunity (EEQ)
Informal Inquiry process before being considered in the formal internal grievance process.

b. All grievable issues, except for issues pertaining to discrimination, harassment, retaliation,
disciplinary actions, and non-disciplinary separation due to unavailability, must first be discussed
with the immediate or other appropriate supervisor in the employee’s chain of command or
other appropriate personnel or agency or University that has jurisdiction regarding the alleged
event or action that is the basis of the grievance prior to filing a formal internal grievance.

c. Informal Discussion shall not be part of grievances related to disciplinary action or to non-
disciplinary separation due to unavailability; both shall proceed directly to the formal internal
grievance process.

B. Disciplinary action and non-disciplinary separation due to unavailability grievances shall bypass the
Informal Discussion and proceed directly to the formal internal grievance process. Disciplinary action
grievances (i.e., dismissal, suspension without pay, demotion) that include both an allegation of
unlawful discrimination, harassment, or retaliation, and an allegation that the disciplinary action lacks
just cause shall first be addressed through the University EEO Informal Inquiry process before
proceeding to the formal internal grievance process. Likewise, a grievance that involves both a
separation due to unavailability and an allegation of unlawful discrimination, harassment, or
retaliation shall first be addressed through the EEO Informal Inquiry process before proceeding to the
formal internal grievance process. After the EEO Informal Inquiry process is completed, the employee
may pursue all remaining grievable issues that may be considered in the formal internal grievance
process if pursued by the employee per the procedures below.

C. Grievances that are untimely filed or do not contain a grievable issue as defined in Section IV of this
policy shall not proceed through the grievance process. Grievable issues that have not been
substantiated or responded to by the institution shall still be permitted to proceed through the
grievance process.

2 Complaints or reports of Title IX Sexual Harassment and appeals of Title IX determinations of responsibility are investigated

and resolved through the institution’s Title IX complaint process.
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D. Institutions have the discretion to administer grievances alleging:
1) denial of request to remove inaccurate and misleading information from personnel or applicant
file, and/or
2) an overall performance rating of less than “meets expectations” or equivalent as defined in the
University SHRA Performance Appraisal Policy,
through this University SHRA Employee Grievance Policy or to establish a separate dispute resolution
process. These issues are not appealable to the Office of Administrative Hearings.
VL. UNLAWFUL DISCRIMINATION, HARASSMENT, OR RETALIATION GRIEVANCE PROVISIONS
A. Option 1 -- EEO Informal Inquiry Process for Unlawful Discrimination, Harassment or Retaliation?

An applicant for State employment, probationary State employee, former probationary State
employee, career State employee, or former career State employee (hereafter referred to as
Complainant) alleging unlawful discrimination, harassment, or retaliation shall first file a complaint
with the University Equal Employment Opportunity (EEO)/Affirmative Action (AA) Officer or other
designated personnel within 15 calendar days of the alleged discriminatory, harassment or
retaliatory act that is the basis of the complaint.

If the Complainant alleges facts that would constitute discrimination, harassment, or retaliation as
prohibited by law or university policy, the complaint will be investigated under the institution’s
existing non-discrimination/equal opportunity investigatory process (hereafter referred to as the EEO
Informal Inquiry). The EEO/AA Officer or other designated personnel will investigate the complaint
and determine if the facts related to the allegations support a finding of reasonable cause, or no
reasonable cause, to believe that unlawful discrimination, harassment, or retaliation occurred.

The EEO Informal Inquiry should be completed in the timeframe defined by the institution’s non-
discrimination/equal opportunity policy not to exceed 90 calendar days. The institution has 75
calendar days from receipt of the complaint to investigate and respond to the complainant, unless
the complainant and the employer mutually agree in writing to extend the time due to occurrences
that are unavoidable or beyond the control of either party. Any extension shall not exceed 15
calendar days.

If there is reasonable cause to believe that discrimination, harassment, or retaliation as prohibited by
law or university policy occurred, management shall appropriate action toward resolving the matter.

The EEO/AA Officer shall inform the Complainant in writing regarding the conclusions of the
investigation, including applicable appeal rights.

If the complaint is successfully resolved, the complainant will sign a letter of agreement with the
institution detailing the terms of the resolution. The institution shall ensure that the terms of the
agreement under the control of the institution are implemented.

If the complaint is not successfully resolved, the Complainant has 15 calendar days from receipt of
the conclusions of the investigation to file a formal internal grievance, which will commence with
Step 1 mediation.

If the complainant has not received a response from the institution after 90 calendar days from the
institution's receipt of the EEO Informal Inquiry request, then the complainant may continue the
process by filing a formal internal grievance.

At any point in the grievance process, the Complainant/Grievant has the right to bypass discussions
with or review by the alleged offender. Time spent in the EEO Informal Inquiry process is not part of
the formal internal grievance process.
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VII.

B. Option 2 -- External Filing of a Discrimination Charge

The Complainant alleging discrimination, harassment or retaliation as prohibited by law or university
policy has the right, at any time, to bypass or discontinue the EEO Informal Inquiry process or the
formal internal grievance process and file a charge directly with the Equal Employment Opportunity
Commission (EEOC) or the Office of Administrative Hearings - Civil Rights Division (OAH-CRD). The
Complainant may not, however, file a contested case with the Office of Administrative Hearings -
Hearings Division if the internal process has not been completed. Filing deadlines may vary.

Information about filing an EEOC charge and deadlines for filling the charge can be found at:
http://www.eeoc.gov/employees/charge.cfm or by calling the EEOC regional offices located in
Raleigh, Greensboro and Charlotte at 1-800-669-4000.

Information about filing through the Civil Rights Division of the Office of Administrative Hearings can
be found at: http://www.ncoah.com/civil/ or by calling 984-236-1850.

C. Option 3 — Simultaneous Internal and External Filing of a Discrimination Charge

An applicant for State employment, probationary State employee, former probationary State
employee, career State employee or former career State employee may file simultaneously with the
EEOC at any point in either the EEO Informal Inquiry process or the formal internal grievance process.

INFORMAL DISCUSSION

A request for an Informal Discussion must occur within 15 calendar days of the alleged event or action
that is the basis of the grievance. Prior to filing a grievance about any issue which does not involve an
allegation of unlawful discrimination, harassment, or retaliation and does not involve a disciplinary action
or a non-disciplinary separation due to unavailability, the employee shall first discuss the grievable issue
with the immediate supervisor, other appropriate supervisor in the employee’s chain of command, or
other appropriate personnel or agency or University that has jurisdiction regarding the alleged event or
action that is the basis of the grievance. The university institution’s Human Resources Office (“the
institution HR Office”) may develop internal procedures to administer and coordinate any Informal
Discussion process.

The employee must clearly declare to the supervisor or other appropriate personnel that the Informal
Discussion request is regarding an alleged event or action that is the basis of a potential grievance. The
supervisor or other appropriate personnel shall confirm the intention of the requested Informal
Discussion with the employee before beginning the process.

The informal process should be completed within a 15 calendar day after the employee requests the
Informal Discussion. However, if progress is being made toward a successful resolution to the dispute or if
unavoidable circumstances (e.g. illness, academic calendar) require an extension in the timeframe, both
parties may agree to an extension. This extension must be agreed to in writing and approved by the
institution HR Office.

The supervisor or other appropriate personnel shall notify the institution HR Office when an employee
requests an informal discussion. The supervisor is responsible for attempting to resolve the grievable
issue with the employee.

The institution HR Office will serve as a content and procedural resource advisor during these discussions,
and work with both parties to strive for a timely resolution to the workplace dispute. The outcome of the
informal discussions must be clearly communicated to the employee by the supervisor or other
appropriate personnel in writing.

If the Informal Discussion is unsuccessful in resolving the grievable issue, or if no written response is
provided by the supervisor within the 15 calendar day timeframe (including any agreed-upon extensions),
then the employee may proceed by filing a formal internal grievance, if eligible. Time spent in the
Informal Discussion with Supervisor is not a part of the formal internal grievance process.
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Viil.

FORMAL GRIEVANCE - STEP 1 MEDIATION

The formal internal grievance process begins when a Grievant files a formal internal grievance request in
accordance with the University SHRA Employee Grievance Policy. The Grievant must begin the formal
internal grievance process by filing a written grievance to the Human Resources Director or designee
within the University. The Grievant must complete any required informal processes within the stated time
frames before filing a formal internal grievance.

The University, upon approval by OSHR, has the discretion to bypass Step 1 and proceed directly to Step 2
in situations involving discipline for jeopardizing campus safety, personal misconduct, or other similar
egregious workplace issues. A decision to request bypassing mediation must be approved by the
University Human Resources Office and authorized by the Chancellor or President. The decision to bypass
Step 1 only occurs after careful consultation with parties involved in the workplace dispute.

The employee must file a formal internal grievance request within 15 calendar days of the alleged event
or action that is the basis of the grievance or within 15 days of receiving a response at the conclusion of
any informal process(es).

A. Purpose of Mediation

Mediation provides the Grievant and the University Respondent an opportunity to openly discuss the
grievance in a neutral environment with the goal of reaching a mutually acceptable resolution.

B. Mediation Process

University Human Resources shall submit the request for mediation within 3 business days of receipt of
the grievance. The mediation process shall be concluded within 35 calendar days from the filing of the
grievance unless the Grievant and the University mutually agree in writing to extend the time due to
extenuating circumstances. Any extension of Step 1 will not extend the 90 calendar day timeline.

C. Location and Time Allocation

Mediation shall be conducted in a location identified by the University. The manner in which the
mediation is conducted, whether virtually, telephonic or in-person, shall be approved by the OSHR
Statewide Mediation Coordinator or designee. The mediation shall be scheduled for an amount of time
determined by the Mediator(s) to be sufficient. Mediation may be recessed by the Mediator(s) and
reconvened at a later time.

D. Office of State Human Resources-Approved Mediators

Only OSHR-approved Mediators will mediate SHRA (employees subject to the State Human Resources Act)
grievances for Universities. OSHR will maintain a pool of qualified Mediators to facilitate mediations.
Mediators will not be selected from the University requesting the mediation.

E. Mediation Attendees
The following individuals may attend a mediation:

1) Grievant

2) Respondent

3) The OSHR-appointed Mediator(s).

4) The OSHR Statewide Mediation Coordinator and designees may attend Mediations as observers.

Emergency substitution of a Mediator must be approved by the OSHR Statewide Mediation Coordinator
or designee. Attorneys and other advisors may not attend the mediation. Either the Grievant or
Respondent may ask for a recess at any time to consult with an attorney or other advisor.

There shall be no stenographic, audio, or video recording of the mediation process by any participant. This
prohibition includes recording either surreptitiously or with the agreement of the parties.
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F. Post Mediation
1) If an agreement is reached, the following shall occur:

a) The Grievant and the Respondent will sigh a Mediation Agreement that states the terms of
agreement and is a legally binding document.

b) The original signed Mediation Agreement is provided to the University Human Resources. A
copy of the signed Mediation Agreement is provided to the Grievant, Respondent and the
OSHR Statewide Mediation Coordinator.

c) Human Resources will review the provisions of the Mediation Agreement to assure that the
terms comply with the State Human Resources Commission policies or rules, University
policies or rules, and applicable State or federal law.

d) Human Resources will ensure that terms of the Mediation Agreement that are under the
control of the University are implemented.

e) The Mediation Agreement shall be maintained on file for three years.
2) If an agreement is not reached (Impasse), the following shall occur:

a) The Grievant and the Respondent will sign a Notice of Impasse stating that the mediation did
not result in an agreement.

b) The original signed Notice of Impasse is provided to the University Human Resources Office.
A copy of the signed Notice of Impasse is provided to the Grievant, the respondent and the
OSHR Statewide Mediation Coordinator.

c) Prior to signing the impasse form, the University must provide the Grievant information
regarding Step 2 of the formal internal grievance process and inform the Grievant that the
Step 2 filing must be received by the University within 5 calendar days of the date on which
the mediation resulted in impasse.

d) The Notice of Impasse shall be maintained on file for three years or until any known
litigation is completed.

G. Confidentiality of Documents Produced in Mediation

All documents generated during mediation and any communications shared in connection with
mediation are confidential to the extent provided by law.

H. Limitations on a Mediation Agreement
The Mediation Agreement shall serve as a written record and shall:

1) Not contain any provision(s) contrary to State Human Resources Commission policies,
administrative rules, University policies or rules, and applicable state and federal law;

2) Not contain any provision(s) that exceeds the scope of the parties’ authority; and
3) Not be transferable to another state agency or University.

4) When Mediation resolves a grievance but it is determined upon review by University Human
Resources or OSHR that one or more provisions of the Mediation Agreement do not comply with
the State Human Resources Commission policies or rules, University policies or rules, or
applicable State or federal laws, Mediation shall be reconvened to resolve the specific issue(s).
This will not extend the 90 calendar day formal grievance period. If the parties are unable to
resolve the noncompliance issue(s), the mediation will reach impasse and the Grievant may
proceed to Step 2 of the formal internal grievance process. The time resolving a mediation
agreement does not extend the 90 calendar day timeframe for the formal internal grievance
process.
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5) Should additional information or clarification be needed to implement the terms of the
Mediation Agreement, communication with all parties may occur remotely. In the event the
Mediator that facilitated the mediation is not available, the OSHR Statewide Mediation
Coordinator or designee will have the authority to stand in place of the Mediator in these
communications.

I. Maediation Agreement Approval

The approval of the Director of State Human Resources or designee is required for mediation
agreements that need a personnel transaction to be processed, except where the only personnel
action is the substitution of resignation for dismissal. If a mediation agreement involves an exception
to State Human Resources Commission policy, the approval of the Director of State Human Resources
or designee is required. Mediation agreements requiring OSHR approval shall follow the OSHR
Settlement Guidelines.

J. Mediation Responsibilities
1) Grievant Responsibilities
a) Attending the mediation as scheduled by the University;

b) Preparing for the mediation by being able to communicate clear and concise information
regarding the issues surrounding the grievance and the remedies sought;

c) Notifying and receiving approval from University Human Resources, in advance of the
scheduled mediation, if occurrences that are unavoidable or beyond the control of the
Grievant prevent attendance at the mediation; and

d) Making a good faith effort to resolve the grievance.

A Grievant who has an unexcused failure to attend mediation as scheduled forfeits the right to
proceed with the internal grievance process.

2) Respondent Responsibilities
a) Attending the mediation as scheduled by the University;

b) Preparing for the mediation by becoming knowledgeable regarding the issues surrounding
the grievance and remedies sought;

c) Notifying and receiving approval from University Human Resources, in advance of the
scheduled mediation, if occurrences that are unavoidable or beyond the control of the
respondent prevent attendance at the mediation;

d) Consulting with management, Human Resources and/or legal counsel regarding possible
areas of negotiation for grievance resolution; and

e) Making a good a faith effort to resolve the grievance.

If a Respondent has an unexcused failure to attend mediation as scheduled, the Grievant may
either proceed to Step 2 of the formal internal grievance process or reschedule the mediation if
time allows as determined by the OSHR Mediation Coordinator. If the mediation is not
rescheduled, the agency must provide notice of appeal rights to the grievant and the Step 2
Grievance Form must be filed within 5 calendar days of the original date of mediation. This will
not extend the 90 calendar day timeframe of the formal grievance process.

3) University Human Resources Responsibilities
a) Administering the mediation program within the University;

b) Appointing a University Mediation Coordinator, and other personnel as needed, to manage
and schedule mediations;
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c) Ensuring that the Grievant receives appropriate information about the mediation process;

d) Designating a qualified and informed University representative to serve as the Respondent
for each mediation and who will have the authority to negotiate an agreement on behalf of
the University that resolves the grievance;

e) Ensuring that the Respondent is adequately prepared for the mediation to understand
possible areas of negotiation for grievance resolution;

f)  Ensuring appropriate personnel (management, Human Resources or legal counsel) are
available to respond to any issues that may arise during the course of the mediation;

g) Designating appropriate personnel to be available to review the terms of the draft
agreement to ensure it is complete, complies with State Human Resources Commission
policies or rules or with applicable State or Federal laws, and contains the necessary
information for implementation;

h) Reinforce the expectations for confidentiality of the Mediation;

i) Ildentifying suitable locations for Mediations;

j)  Using only OSHR-approved Mediator(s) for each mediation session;
k) Reimbursing Mediators for travel at state-approved rates;

I)  Providing nominees for consideration that meet the qualifications set forth by OSHR to be
trained as OSHR mediators; and

m) Assuming financial responsibility for the initial and ongoing training of University nominated
mediators.

4) Office of State Human Resources Responsibilities

a) Developing and maintaining mediation procedures and forms;

b) Establishing mediator eligibility and training requirements;

c) Maintaining a pool of qualified mediators;

d) Providing employment mediation training;

e) Maintaining a process for assigning mediators upon University request;

f)  Ensuring that mediators adhere to the OSHR Mediator Code of Conduct; and
g) Conducting ongoing studies/analyses to evaluate program effectiveness.

IX. FORMAL GRIEVANCE — STEP 2 — HEARING PANEL/HEARING OFFICER
A. Hearing Process

If Mediation does not result in a resolution at Step 1, the Grievant has the ability to proceed to Step 2
of the internal grievance process. Human Resources will notify the Grievant of the opportunity to
present the grievance orally to a Hearing Panel/Hearing Officer outside of the employee’s chain of
command. The Step 2 filing must be received by the University HR Office within 5 calendar days of
the date of the completion of mediation. The hearing process generally shall be concluded within 35
calendar days of filing Step 2 of the grievance.

B. Right to Challenge Appointed Hearing Officer or Hearing Panel Members

The Grievant has one opportunity to challenge the appointed Hearing Officer or up to 2 members of
the Hearing Panel if the Grievant believes they cannot render an unbiased recommendation due to a
real or perceived conflict of interest. The Grievant must submit the basis for the challenge in writing,
in accordance with the institution’s established process, within 5 calendar days of receiving
notification of the name(s) of the Hearing Officer/Panelists. Human Resources will review the
challenge and replace the member(s) as appropriate.
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C. Hearing Attendees

1) The Grievant who initiated the grievance;

2) Hearing Officer or Hearing Panel members;

3) Witnesses, as approved by the Hearing Officer or Hearing Panel Chair in accordance with the
University process; and

4) Appropriate University and HR representatives. Attorneys and other advisors cannot attend the
hearing.

Stenographic recording, audiotape, videotape, recording devices, and transmission devices are not
permitted during the hearing unless approved by the Chancellor or designee of a constituent
institution, or unless approved by the President or designee for the UNC System.

D. Hearing Participant Responsibilities
1) Grievant Responsibilities

a) Attending the hearing as scheduled by the University;

b) Notifying and receiving approval from Human Resources, in advance of the scheduled
hearing, if occurrences that are unavoidable or beyond the control of the Grievant prevent
attendance at the hearing;

c) Preparing for the hearing by being able to present clear and concise information regarding
the issues surrounding the grievance and remedies sought; and

d) A Grievant who has an unexcused failure to attend a hearing as scheduled forfeits the right
to proceed with the internal grievance process.

2) Hearing Officer/Hearing Panel Chair Responsibilities

a) Calling the hearing to order and establishing the process for the proceedings;

b) Maintaining order and decorum;

c) Ensuring that all parties are allotted adequate time to present evidence and question
withesses; and

d) Submitting a proposed recommendation with documentation for a Final University Decision
addressing all matters raised by the Grievant.

3) University Human Resources Responsibilities

a) Establishing the use of either a Hearing Panel/Hearing Officer;

b) Administering the hearing process within the University;

c) Providing that all parties receive appropriate information about the hearing process;

d) Establishing a process for the Grievant to challenge the appointed Hearing Officer or Hearing
Panel members;

e) Consulting with OSHR on the proposed Final University Decision Recommendation; and

f)  Issuing a Final University Decision

E. Grievance Presentation

1) The Hearing Officer or Hearing Panel Chair will preside over the hearing to allow the parties to
present information relevant to the nature of the grievance, facts upon which the grievance is
based, and the remedies sought.

2) Each party shall be given a fair opportunity to present evidence on the issues to be heard and to
guestion witnesses.

3) A hearing officer may not decline to hear a grievable issue raised by the grievant solely because
the agency did not complete the informal inquiry process within the deadline stated in this Policy
was not completed.
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F. Hearing Report, Proposed Recommendation, and Final University Decision

1) The Hearing Panel Chair or Hearing Officer will draft a hearing report that includes a proposed
recommendation for a Final University Decision (FUD), including justification to support the
recommendation, and submit it to the Chancellor or designee.

2) The Chancellor or appropriate designee will forward the hearing report and the proposed FUD to
UNC System Chief Human Resources Officer or designee for review.

3) The UNC System Chief Human Resources Officer or designee, in consultation with the Director of
State Human Resources or designee, will review the hearing report and proposed FUD and will
respond to the Chancellor or designee within 10 calendar days.

4) The proposed FUD shall not be issued or become final until reviewed and approved by the Office
of State Human Resources. Once approved, the Chancellor or designee must issue the FUD to the
Grievant within 5 calendar days of the approval and no later than 90 calendar days from the
date the grievance is filed.

5) For allegations of Title IX Sexual Harassment, the outcome of the Title IX complaint resolution
process rather than this Formal Grievance Procedure, shall constitute the Final University
Decision for an SHRA employee who is a Title IX complainant.

G. Settlement Approval

The approval of the Director of State Human Resources or designee is required for settlements that
need a personnel transaction to be processed, except where the only personnel action is the
substitution of a resignation for a dismissal. If a settlement involves an exception to State Human
Resources Commission policy, the approval of the Director of State Human Resources or designee is
required.

X. APPEAL TO THE OFFICE OF ADMINISTRATIVE HEARINGS
A. University Requirements to Notify Grievant of Appeal Rights

The Final University Decision shall inform the Grievant in writing of any appeal rights through the
Office of Administrative Hearings for contested case issues. The Grievant must be specifically
informed of the following:

1) The appeal is made by filing a “Petition for a Contested Case” hearing with the Office of
Administrative Hearings;

2) The appeal to the Office of Administrative Hearings must be filed within 30 calendar days after
the Grievant receives the Final University Decision; and

3) Afeeis charged for filing a Petition for a Contested Case Hearing.
B. Grievant Access to the Office of Administrative Hearings

1) If the Grievant is not satisfied with the Final University Decision, the Grievant may file a Petition
for Contested Case Hearing in the Office of Administrative Hearings in cases where the grievable
issue may be appealed. An Administrative Law Judge will conduct a hearing and render a Final
Decision.

2) A Petition for Contested Case Hearing must be filed within 30 calendar days after the Grievant
receives the Final University Decision. The Grievant may file the appeal at:

Office of Administrative Hearings
1711 New Hope Church Road (Mailing and Physical Address) Raleigh, NC 27609
984-236-1850
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3) Hearing procedure requirements and filing form (OAH Form H-06A) can be obtained from the
Office of Administrative Hearings at: http://www.ncoah.com/hearings/ or by calling 984-236-
1850.

Xl. RESPONSIBILITIES FOR THE UNIVERSITY SHRA EMPLOYEE GRIEVANCE POLICY

A.

University Human Resources, AA/EEO Office Responsibilities

1) Adhere to the University SHRA Employee Grievance Policy;

2) Develop and communicate internal procedures as needed;

3) Provide current SHRA employees and new SHRA hires with access to the University SHRA
Employee Grievance Policy;

4) Notify SHRA employees of any change to the internal University grievance process no later than
30 calendar days prior to the effective date of the change;

5) Provide employee grievance reports to OSHR as requested.

Office of State Human Resources Responsibilities

1) Seek appropriate approval of the University SHRA Employee Grievance Policy any time
modifications are made;

2) Notify institutions of changes to this policy once approved by the State Human Resources
Commission.

3) Provide consultation and technical assistance to the UNC System as needed; and

4) Conduct ongoing studies/analyses to evaluate policy effectiveness and communicate results to
improve the program effectiveness.

XIl. Savings Clause

If any provision of this Policy or its application to any person or circumstances is held invalid by any court
of competent jurisdiction, this invalidity does not affect any other provision or application of this Policy
which can be given effect without the invalid provision or application. To achieve this purpose, the
provisions of this Policy are declared to be severable.

XIll. SOURCES OF AUTHORITY

A. N.C.G.S. 126-1.1 defines the Career State Employee.

B. N.C.G.S. 126-4(17) authorizes the State Human Resources Commission, to establish policies and rules
for alternative dispute resolution procedures.

C. N.C.G.S.126-25 sets out the process for a State employee or applicant to object to material in their
employee file.

D. N.C.G.S. 126-35 authorizes the State Human Resource Commission to adopt rule subject to approval
of the Governor for just cause for disciplinary actions and a process of appeal after the final agency
decision.

E. 25 NCAC01J) .0600 sets out the process for disciplinary actions such as suspension and dismissal for

State employees.
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§1. Policy

It is the policy of the State of North Carolina to provide learning and development for

its employees designed to:

e Improve productivity, effectiveness and efficiency of government service by
development and better utilization of talents, abilities and potential of employees.

o Help employees develop their knowledge, skills and abilities so that they might
become better qualified to perform the duties of their present jobs and advance to
more advance positions.

o Provide development for managers and supervisors capable of organizing and
developing effective management systems for the accomplishment of each State
agency’s goals and objectives.

o Accelerate the development of culturally disadvantaged employees whose abilities
and aptitudes are underutilized because of inadequate education and learning.

e Increase employee engagement and overall job satisfaction and reduce personnel
turnover.

e Prepare employees to deal more effectively with growing social, scientific and
economic problems faced by government by making use of advances in professional

and vocational knowledge and technology.

§2. Responsibilities

Providing adequate learning and development of State employees can best be

accomplished through the combined efforts of employees, supervisors on the job,
departmental management and the Office of State Human Resources in cooperation with the

State’s institutions of higher education.
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Learning and development programs should recognize the following roles:

Employees State employees at all levels ultimately retain an obligation for their own
development and education and it is expected that employees will advance their own careers
through appropriate self-education and self-improvement.

Managers and Supervisor. Managers and supervisors have the initial responsibility for

learning and development of their employees. In fulfilling this responsibility, managers and
supervisors should identify the individual learning needs of their employees, and work with
employees to prepare and effect plans for their development. Such plans should make use
of on-the-job learning including individual and group instruction by supervisors, formal
learning and educational activities, and rotational assignments to provide greater depth and
a wide base of experience.

Agencies Each agency has a responsibility for learning and developing its employees. It is
responsible for assuring that learning programs geared to specific agency needs are
planned, budgeted and established and that their employees participate in these programs.
In addition, each agency shall work closely with other agencies and the Office of State
Human Resources to promote the use of interagency learning programs and resources
wherever possible.

Office of State Human Resources

The Office of State Human Resources shall be responsible for the State’s role in overall
planning, coordinating and review of learning and development programs and appropriate
interagency training.

State Universities, the Community College System and Public Instruction The Office of State

Human Resources and State agencies are responsible for utilizing the State’s universities,
community college system, and public instruction to the fullest degree possible in securing
professional, management and vocational education to meet their personnel development

needs.

§3. Use of Non-State Government Education and Training Sources Policy
State agencies may enter into contracts for education and learning through non-
State government sources in accordance with established State Human Resources
Commission policies and procedures. All contracts should follow policies and procedures

issued by the Division of Purchase and Contract, Department of Administration.
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§4. Determination of Need for Learning

Before State Human Resources authorizes education or learning through non-State

government sources, the agency must have:

Determine that agency employees do not possess the knowledge and skills to meet

that educational or learning need, and

Determine that learning is not available within State government to meet the

agency’s needs. Education and learning are not available when:

» Existing programs in State government will not meet the need;

* New programs cannot be established to meet need; and

* Inquiry has failed to disclose availability of programs in other departments, State
Human Resources, public education, higher education institutions or elsewhere

in State government.

§5. Selection of Non-State Government Sources

When there is a choice between outside training sources, consideration will be given

to the following factors:

Competency to provide the particular learning needed.

Geographic accessibility of the learning source.

Availability of learning at the particular time or place it is needed.

Comparative cost as determined by Division of Purchase and Contract policies and
procedures.

Practicality of administrative arrangement involved.

The significance of accreditation.

The advantages that might result from arrangements with the source when several
equally acceptable are available.

The consequences of using limited State resources versus none at all.

§ 6. Procedure for Approval of Non-State Sources

Should any State agency have an educational or learning need that cannot be met

by resources within State government, the following steps must be followed:
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1. The agency’s learning needs and learning objectives must be defined. This should
include an explanation of how the achievement of these learning objectives contributes
to the agency’s goals.

2. Upon agreement by the Office of State Human Resources that such learning cannot be
obtained within State government resources, the Division of Purchase and Contract
should be notified of the learning need through the submission of a justification memo 1
North Carolina Administrative Code 5C. This request should be coordinated through the
agency’s purchasing officer.

3. It must be documented in the justification memo that the educational or learning need
cannot reasonably be met by any State government institution or agency. This should
include a list of the agencies contacted and the responses of each agency.

4. The required learning will then be acquired in accordance with State Purchase and

Contract Policy.

Apprenticeship Learning
It is policy of the State of North Carolina to promote and encourage the
establishment, maintenance and growth of apprenticeship programs to help meet the
workforce needs of State government. All such programs shall be administered through and
in accordance with policy and standards established by the U.S. Department of Labor in

cooperation with the employing agency.

Sources of Authority

This policy is issued under any and all of the following sources of law:

+ N.C.G.S.§126-4

It is compliant with the Administrative Code rules at:
« 25 NCAC 01K .0100

History of This Policy

Date Version

May 2, 1966 e Personnel administration - training and staff development.

Provides a continuing developmental process so that competent

Employee Learning and Development


https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_126/GS_126-4.html
https://oshr.nc.gov/documents/files/subchapter-k-rules/open

STATE HUMAN RESOURCES MANUAL Training

Section 9 Page 24
Effective: June 4, 2020

Employee Learning and Development Policy (cont.)

and industrious employees are available to fill high level
vacancies.

Each agency to determine its present and projected manpower
needs, based on expansion of services and changing
technology.

Each agency, within the limit of its resources, should encourage
every employee to avail themselves of training opportunities.
The State Personnel Department will provide assistance and
coordination in securing training resources, setting standards,
determining needs, securing and disseminating information on
resources for specialized training and will give advice concerning
current methods and consult with agencies on training and

development programs.

September 1, 1967

Statement of objectives of the Management Development

Program.

January 1, 1978

Apprenticeship Training - This policy is to support and promote
the establishment of apprenticeship programs where appropriate
in State government and to inform agencies how they shall be

administered through the State Personnel System.

November 1, 1990

Revised policy on apprenticeship training to allow apprenticeship
agreements although technically prohibited by policy forbidding
employment contracts. Since required by GS 94, a clarifying
exception is added which will permit their use in registered
apprenticeship programs. Also, changes to assure that
apprentices working against positions SPA are treated
consistently in regard to appointment status, and receive the

same employment benefits as other SPA employees.

June 4, 2020

Revised to change the title from “Personnel Training and
Development” to “Employee Learning and Development” because

“training” is now referred to as “learning.”
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e Changed “more responsible” to “more advanced” since the
employee may be moving up into a higher position.

e Changed “Alleviate labor market shortages and reduce personnel
turnover” to “Increase employee engagement and overall job
satisfaction” because Talent Management is charged with
increasing employee engagement not tracking personnel turnover
and job shortages.

e Changed “State Personnel Manual” to “State Human Resources
Manual” throughout the document.

¢ Deleted the last paragraph from the Apprenticeship “Learning”

section as it is no longer applicable.
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NOTE: This is a pilot policy. It is intended to be an initial effort to develop a policy on a new
topic, with the expectation that the policy will return to the Commission in the future for revisions
when lessons are learned. OSHR anticipates that this policy would return to the Commission
for further analysis no later than the second quarter of 2024.

Purpose
The purpose of the Employee Referral Bonus Program is to provide an incentive to
current state employees to refer potential applicants who are subsequently selected and

hired for critical positions that have been determined to be in high demand and hard to fill.

Eligibility
Classifications
This program is available for both state agencies and University of North Carolina
System institutions. (For the sake of simplicity, this policy will refer to both state agencies

and university institutions interchangeably as “agencies.”)

Under this initial pilot version of this policy, the referral bonus will be available only
for certain classifications, at particular agencies, that the Office of State Human Resources

— at the request of the agency — deems critical, in high demand and hard to fill, and

Employee Referral Bonus Pilot Program
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suitable for a referral bonus program. Some factors used in determining if a classification is
“hard to fill” shall include agency turnover, vacancy rate, number of positions in the

classification, and scarcity of skills.

Referrals

For eligible classifications, the application for employment shall include a
supplemental question for the candidate applying for the position (a “referred candidate”) to

identify any current state employee who referred the candidate (a “referring employee”).

The referred candidate must name the referring employee (or employees) on their
application for employment for the referring employee to be eligible to receive a referral

bonus.

Referrals can generate a bonus only if they are within an agency and classification
approved for this referral bonus program.

The employee must be directly responsible for the successful recruitment of an
employee in an eligible job which has been identified as being in high demand, hard to fill
and critical to the agency’s mission. Referred candidates shall only list state employees
who were directly responsible for the candidate choosing to apply for the position. State
employees shall not do anything that would cause candidates to list people as referrals who

were not directly responsible for the candidate choosing to apply.

A referred candidate may list multiple referring employees. If a referred candidate
lists more than one referring employee, the bonus is split pro rata between all eligible

referring employees.

Referring Employees
Types of Employees Who May Be Eligible

Permanent full-time, part-time, time-limited, and probationary state employees may
be eligible to receive a referral bonus within given guidelines. Temporary employees are not

eligible to receive a referral bonus.

With one exception, employees who are exempt from the State Human Resources
Act may not receive bonuses under this policy or be a referred candidate that causes
someone else to receive a bonus. The exception is that although probationary employees

are exempt from many provisions of the State Human Resources Act, probationary

Employee Referral Bonus Pilot Program
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employees are subject to this Referral Bonus Policy. Probationary employees are not

disqualified from receiving referral bonuses or causing others to receive referral bonuses.

Must Work at Same Agency to Be Eligible

The referring employee must be a current employee of the same agency where the
referred candidate will work. (The referring employee does not need to work in one of the
referral-bonus-eligible classifications.) To be eligible, the referring employee must be
working for the agency paying the referral bonus at the time the referral was made and at
the time the referral bonus is to be paid, unless the referring employee is separated from the
agency due to retirement prior to the time the referral bonus is to be paid.

No Active Disciplinary Actions

An eligible referring employee must have no active disciplinary actions.
Referring Employees Must Not Be Involved in, or Supervise, the Hiring Process

To be eligible, a referring employee may not be involved directly or indirectly in the
hiring or selection process other than for the referral. Moreover, a referring employee may
not have direct or indirect responsibilities over hiring, including human resources
professionals and people who supervise human resources professionals. To be eligible, a
referring employee also may not be in the direct or indirect management chain of the
position for which someone is referred.
No Referral Bonuses for Immediate Family Members

A referring employee may not receive a referral bonus for referring an immediate
family member, as defined in the Selection of Applicants Palicy.
Agencies Can Add Additional Eligibility Criteria

A referring employee is eligible for a bonus for each referred candidate that is
selected that meets the above criteria and any additional criteria established by the agency.
Referred Candidates
Must Be Hired and Remain Employed

To generate a bonus, the referred candidate must be hired to an eligible agency and
classification approved for this referral bonus program, then stay at that position for no fewer
than 90 days. State law requires that hired employees must meet the minimum eligibility

requirements for the position and be among the most qualified in the referred applicant pool.

Employee Referral Bonus Pilot Program
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No Bonuses for Recruiting Recent Employees or Current Applicants

To generate a bonus, the referred candidate cannot be a former employee of the
agency offering the referral bonus, unless they have not been employed in any permanent,
time-limited, or temporary capacity for a period of at least one year.

In addition, referred candidates may not be a temporary employee, current state
employee, current contractor to the agency, or a candidate with an active job application
(without prior referral) on file with the recruiting agency.

If referred candidates revise their application for the same position or submit multiple
applications to a position that is being continuously recruited, bonuses will be paid only to
the references that were provided on the first application. If referred candidates apply to
multiple positions in the same agency (for example, at different facilities) and list different
referrals on different applications, bonuses will be paid only to the references that were
listed for the position where the referred candidate was hired.

No Sharing of the Referral Bonus with the Candidate

Referring employees are prohibited from sharing referral bonuses with referred

candidates. Referring employees and referred candidates may not agree to share a referral

bonus.

Amount and Payment of Referral Bonus

Referral Bonus Amount

Each agency participating in this program will set the amount of the referral bonus.
However, a referral bonus for a single referred candidate may not exceed $1,000. Referral
bonus amounts may be different for different classifications, so long as they do not exceed
the maximum amount.
Limitation on Number of Referral Bonuses That Any Employee May Receive

No referring employee may receive more than five referral bonuses under this policy
per fiscal year. (When a bonus is split pro rata because a referred candidate lists more than
one referring employee, only the resulting fraction of the bonus counts toward this limit.)
Payment

A referral bonus payment shall not be considered as compensation in terms of

contributions to and determination of benefits for any of the State's retirement system. A
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referring employee cannot receive any other/additional payment or thing of value in
connection with any referral from a licensed or unlicensed private or public source.

All monetary awards are considered income for the employee and taxed accordingly.
Agencies may not increase award totals by the amount of payroll taxes normally deducted
from the employees' pay.

Referral bonus payments may be paid in a lump sum, no fewer than 90 days after
the hire date, if the bonus is no more than $250. Bonuses greater than $250 shall be made
in multiple payments based on the schedule below and criteria established by the agency.
Payments cannot be made until the referred candidate has been employed for a minimum of
90 days. If the agency elects to have the payment split over multiple installments, the
referring employee will receive the bonus only if, on the date of the installment, both the
referring employee and the referred candidate are both still working for the agency.*

Schedule — A referral bonus greater than $250 shall be paid in three installments:

25% of the referral bonus awarded after three months from the hire date,

25% of the referral bonus awarded after six months from the hire date, and

50% of the referral bonus awarded at one year of continuous employment.

§4. Responsibilities
§4.1. Agency Responsibility
¢ All agency employees must make all hiring decisions without regard to whether a referral
bonus would be awarded to any employee.
o Agencies must follow all state and federal laws and state policies related to posting,
recruitment, selection, and hiring.
e Determine which classifications would be eligible for an employee referral bonus and
submit to OSHR for approval.

o Establish agency procedures for receiving referrals from eligible employees and
receiving information from referred candidates to determine eligibility for a referral

bonus.

1 The referring employee may still receive payment if they were separated from the agency due to
retirement prior to the time the referral bonus is to be paid. Employees who separate from the agency for
other reasons continue to not be eligible to receive the referral bonus.
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Establish what criteria a referred candidate must satisfy prior to payment of a referral
bonus to a referring employee.

Set monetary amount of referral bonus and ensure the bonus is paid in the next payroll
after the referred candidate has satisfied the agency’s award criteria.

Develop an agency procedure to track referrals from eligible employees for critical
classifications and issue referral bonuses.

Track payments of referral bonuses and report annually to the Office of State Human
Resources.

Resolve disputes arising from the administration of a referral bonus program.

Communicate Employee Referral Bonus program to agency employees.

§4.2. Office of State Human Resources Responsibility

Develop criteria for monitoring referral bonuses.
Consult with agencies on procedures for referral bonuses.
Maintain list of classifications for which a referral bonus may be offered.

Review and assess the need for Referral Bonus Policy and procedures annually.

§5. How Long This Policy Lasts

This policy will become effective February 15, 2023.

This program may be discontinued at any time by an agency head (with respect to a
particular classification or the agency as a whole) or by the Director of the Office of State
Human Resources.

When this program is discontinued, in whole or in part:

o Any existing bonuses that were awarded before the program was discontinued
will be paid out. However, no new referral bonuses will be issued for the agency
or classification where the program was discontinued.

o Hires will produce a referral bonus if an offer letter has already been sent out.

o For the agency or classification where the program was discontinued, hires that
have not yet generated an offer letter will not generate referral bonuses, even if

an application listing a referral was made before the program was discontinued.

Employee Referral Bonus Pilot Program
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Miscellaneous Terms

e The referral award program is not grievable.

e There is no obligation by the State of North Carolina to make an offer of employment to
any qualified party.

e Any hiring authority or responsible authority may terminate its offer at any point in the
hiring or employment process.

¢ In cases where there has been a reasonable belief of a misrepresentation of
credentials/skills or other relevant fact(s), the State may refuse to pay the referral bonus.

o Employees may be subject to disciplinary action, up to and including dismissal, for
knowingly referring a candidate based on falsified or misleading qualifications.

o Employees may be subject to disciplinary action, up to and including dismissal, for any
other violation of this policy.

Sources of Authority

This policy is issued under the authority of:

e N.C.G.S. § 126-4(4) (authorizing the Commission to adopt rules or policies governing
“[rlecruitment programs designed to promote public employment ... and attract a
sufficient flow of internal and external applicants”);

e N.C.G.S. § 126-4(5) (authorizing the Commission to adopt rules or policies governing
“other matters pertaining to the conditions of employment”); and

e N.C.G.S. 8 126-4(10) (authorizing the Commission to adopt “[p]Jrograms of employee
assistance, productivity incentives ... and such other programs and procedures as
may be necessary to promote efficiency of administration and provide for a fair and

modern system of personnel administration”).

History of This Policy

Date Version

December 8, 2022 First version
(effective February
15, 2023)

Employee Referral Bonus Pilot Program
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Policy

(a) Except as to apprenticeship agreements executed according to the provisions of

Article 1A, N.C.G.S. § 115D and except as to provisions of Paragraph (b) below, the

following provisions apply to employment contracts:

(1) No employee shall be required, as a condition of employment subject to N.C.G.S.
Chapter 126 to enter into a contractual arrangement with any state agency as
defined in 25 NCAC 01A .0103 for employment with that agency.

(2) No state agency may require, as a condition of employment, that an employee
agree, in writing or otherwise, to a minimum specified length of employment.

(3) No state agency may prohibit, as a condition of initial or continued employment, any
employee from transferring to another state agency or university.

(4 No state agency may require, as a condition of employment, that an employee
agree, in writing or otherwise, that a payment be made to the employing agency if
a minimum specified period of employment is not met.

(5) No agency may require the repayment of the cost of job training required by the

employing agency as a condition of continued employment.

(b) An agency that provides all or part of the cost of professional development seminars

or other educational opportunities to employees that are not a requirement for the job
and that are in excess of $5000 may condition the provision of agency funds upon
agreement of the employee to repay the funds subject to the following conditions:

(1) The employee is informed about the repayment provisions in advance,

(2) The amount of time that the agency expects the employee to remain employed is

clearly specified and does not exceed one year,

Employment Contracts

(3) The prorated amount that the employee will have to repay for each month the

employee leaves prior to the end of the term is specified in the agreement, and
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(4) The terms of the agreement are reduced to writing and the employee and the
human resources director both sign the agreement.

(5) “In excess of $5,000” is per agency payment.

Example:

In 2023, Jane Doe starts a 4-semester, 2-year masters’ degree. Agency agrees to pay

$4000 per semester, paid by the agency on successful completion of each semester.

* Question: Could the agency require Jane Doe to enter into an employment
contract in 2023, when the masters’ degree starts?

« Answer: No, because each payment (each semester) is $4,000, less than the
$5,000 threshold.

Later, in 2026, Jane Doe asks the agency to pay for a $1500 professional development

course.

* Question: Could the agency require Jane Doe to enter into an employment
contract in 2026, when the agency pays for an additional $1500 course?

« Answer: No, because the $1,500 payment is less than the $5,000 threshold.

§2. Cross References
See the Academic Assistance Policy and the Employee Learning and Development

Policy for additional, related information.

§3. Sources of Authority
* This policy is issued under N.C.G.S. § 126-4(5), (6) and 25 NCAC 01C .0215.
* This policy is compliant with Article 1A, N.C.G.S. Chapter 115D.

§4. History of This Policy

Date Version

September 1, 1989 First version.

November 1, 1990 Added provision of paragraph 1 and 2 for apprenticeship agreements.

May 1, 2008 Revised policy to allow an agency to require repayment of a portion

of the cost for optional training if the employee does not remain
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employed with the agency for a predetermined length of time. The
employee would be informed of this requirement in writing along with

details about the amount of time required to work.

October 1, 2020 Policy reviewed by the Recruitment Division to confirm alignment
with current practices and by the Legal, Commission, and Policy
Division to confirm alignment with statutory, rule(s), and other
policies. No substantive changes. General editorial changes to text,
grammar, and language. All changes were minor wording and format

changes for clarification.

April 20, 2023 e Corrected statutory and code citations. See page 1.

¢ The existing policy allows employment contracts requiring an
employee to stay with the agency for a minimum specified length
of employment if the agency pays for "in excess of $5000" for
professional development seminars or other educational
opportunities to employees that are not a requirement for the job.
See page 1. The proposed revisions to the policy would specify
that this $5,000 trigger is measured "per agency payment." See
page 2.

e Added cross references to other relevant policies. See page 2.

o Added a source of authority section. See page 2

Employment Contracts
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§1. Internal Agency Procedures

In addition to the selection limitations and special considerations, each agency
has internal procedures for applicant referral, interviewing, reference checking and
other conditions that must be met before an employment offer is extended. The agency

human resources office will provide these procedures.

§2 Position Vacancy
An appointment may be made only if a classified and budgeted vacancy exists
in the position complement authorized for the agency. Questions about funds should be

directed to the Office of State Budget and Management

§3. Cross-References
For appointments, see the Appointment Types and Career Status Policy.

For setting a salary for an employment offer, see the Pay Administration Policy.

§4. Accelerated Hiring Pilot Program
§4.1. Contingent Offers
Agencies are authorized to make job offers as soon as possible after the completion
of interviews for a position. This includes, but is not limited to, offers contingent upon

satisfactory reference checks or background checks.

OSHR will provide further guidance on ways to increase the speed of hiring no later
than January 2024.

Employment Offers
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Sources of Authority

This policy is issued under any and all of the following sources of law:

* N.C.G.S. § 126-4(4) which authorizes the Commission to establish policies

governing recruitment programs designed to promote public employment, and attract

a sufficient flow of internal and external applicants; and determine the relative fitness

of applicants for the respective positions.

* N.C.G.S. § 126-4(6) which authorizes the Commission to establish polices governing

the appointment, promotion, transfer, demotion, and suspension of employees.

* N.C.G.S. § 126-4(10) which authorizes the Commission to establish policies

governing ...programs and procedures as may be necessary to promote efficiency of

administration and provide for a fair and modern system of personnel administration.
* Section 39.3(b) of the 2023 Appropriations Act, Session Law 2023-134 requiring the

Commission to authorize agencies to make job offers as soon as possible after the

completion of the interviews for a position. This pilot shall include, without limitation,

authorizing agencies to make job offers that are contingent upon satisfactory

reference checks and, if required, satisfactory background checks.

This policy is compliant with:
e 25 NCAC 01H .0634

History of This Policy

Date

Version

December 1, 1995

First version. No previous history available.

November 1, 2013

HB 834 — Modernization of the Human Resources Act changed G.S.
126 to include a new definition for probationary period. The period
changed from three to nine months to a consistent twenty-four

months of continuous SHR employment in a permanent position.

August 23, 2017

This policy was updated to reflect August 2016 changes to the
timeline for career status and probationary periods from 24 months
to 12 months in conjunction with HB 495 and the extension of the
probationary period for law enforcement officers and forensic
scientist pursuant to HB 495 and HB 1044. Additionally, the term

Employment Offers
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trainee was removed as employees coming into State government

will either be identified as probationary, permanent, or time limited.

August 6, 2020

Policy reviewed by Deputy Director — Recruitment and Rewards
Division to confirm alignment with current practices and by Legal,
Commission, and Policy Division to confirm alignment with statutory,
rule(s), and other policies. No substantive changes. Reported to
SHRC on August 6, 2020.

October 19, 2023

Combined Sections 3, Appointment and 4, Salary Determination
into one section, Cross References.

Deleted outdated policy language and replaced with references to
the Appointment Types and Career Status Policy and the Pay
Administration Policy.

Added a new Section 4, Accelerated Hiring.

Added a new Section 4.1, Contingent Offers, that authorizes
agencies to make offers as soon as possible after the interview
process, including making contingent offers.

Deleted Section 5, Final Commitments.

Added a Sources of Authority Section.

Employment Offers
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Policy

The State of North Carolina provides equal employment opportunities to all
employees and applicants for employment and prohibits discrimination, harassment or
retaliation based on race, religion, color, national origin, ethnicity, sex, pregnancy, gender
identity or expression, sexual orientation, age (40 or older), political affiliation, National
Guard or veteran status, genetic information, or disability. The State also recognizes that an
effective and efficient government requires the talents, skills and abilities of all qualified and
available individuals, and seeks opportunities to promote diversity and inclusion at all
occupational levels of State government’s workforce through equal employment opportunity
(EEO) workforce planning initiatives.

The State is committed to ensuring the administration and implementation of all
human resources policies, practices and programs are fair and equitable. State agencies,
departments and universities shall be accountable for administering all aspects of
employment, including hiring, dismissal, compensation, job assignment, classification,
promotion, reduction-in-force, training, benefits and any other terms and conditions of
employment in accordance with federal and State EEO laws and policies. Employees shall
not engage in harassing conduct, and if harassing conduct does occur, it should be
reported. Managers and supervisors maintain a critical role and responsibility in preventing
and eliminating harassing conduct in our workplace. See the Unlawful Workplace
Harassment Policy of the State Human Resources Manual for provisions related to unlawful

harassment, including sexual harassment.

Equal Employment Opportunity
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Acts of retaliation against an employee who engages in protected activity or the
exercise of any appeal or grievance right provided by law will not be tolerated in our

workplace.

§2. Coverage
Individuals protected by provisions of this policy are:
1. current employees;
2. former employees; and

3. job applicants.

§3. Veterans
Job discrimination of veterans shall be prohibited, and affirmative action shall be
undertaken to employ and advance in employment eligible veterans in accordance with
Article 13 of N.C.G.S. § 126 and N.C.G.S. § 128-15.
See the Veterans & National Guard Preference Policy in the State Human
Resources Manual for provisions related to veteran’s preference including the employment

and advancement of protected veterans.

§4. Office of State Human Resources Responsibilities
The Office of State Human Resources (OSHR) shall:

1. establish the EEO Plan Requirements and Program Guidelines in accordance with
federal and state laws to be followed by all agencies, departments and universities,
to ensure commitment to and accountability for equal employment opportunity
throughout State government;

2. review, approve and monitor all EEO plans and updates;

3. provide services of EEO technical assistance, training, oversight, monitoring,
evaluation, support programs, and reporting to ensure that State government’s work
force is diverse at all occupational levels; and

4. develop and promote EEO programs and best practices to encourage consistent and
fair treatment of all State employees; and 5. meet with agency heads, department

heads, and university chancellors, Human Resources Directors and EEO

Equal Employment Opportunity
Revision 2023-1
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Directors/Officers annually to discuss the progress made toward reaching program

goals.

§5. Agency, Department and University Responsibilities
Each Agency Head, Department Head and University Chancellor shall:

1. adhere to the policies and programs that have been adopted by the State Human
Resources Commission and approved by the Governor;

2. ensure the agency, department or university’s commitment to EEO is clearly
communicated to all employees;

3. ensure that Human Resources policies and employment practices are implemented
consistently and fairly;

4. designate an EEO Officer/Director who has access to the agency head, department
head or university chancellor to be responsible for the operation and implementation
of the EEO Plan;

5. provide the necessary resources to ensure the successful implementation of the EEO
Program;

6. ensure each manager and supervisor has, as a part of his or her performance plan,
the responsibility to comply with EEO laws and policies, and assist in achieving EEO
goals established by the agency, department or university;

7. ensure the EEO Plan is designed in accordance with the EEO Plan Requirements and
Program Guidelines as specified by the Office of State Human Resources;

8. ensure the EEO Plan is submitted by March 1st of each year to the Office of State

Human Resources for review and approval as required by N.C.G.S. § 126-19;

[(e]

. ensure all employees are made aware of the EEO policy including the Unlawful
Workplace Harassment Policy found in the State Human Resources Manual;
10. develop strategies to prevent unlawful workplace harassment and retaliation in the
workplace;
11. ensure required employee notices describing Federal laws prohibiting job
discrimination are posted in work locations where notices to applicants and
employees are customarily posted and easily accessible to applicants and

employees with disabilities;

Equal Employment Opportunity
Revision 2023-1
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12. maintain records of all complaints and grievances alleging discriminatory practices;
and

13. ensure all newly hired, promoted, or appointed supervisors and managers complete
required EEO training in accordance with N.C.G.S. § 126-16.1. See the Equal
Employment Opportunity Diversity Fundamentals policy located in the State Human

Resources Manual for information related to EEO training.

§ 6. Complaint Process
An individual covered by this policy who is alleging unlawful discrimination,
harassment or retaliation may file a complaint following the process outlined in the
Employee Grievance Policy located in the State Human Resources Manual. For the purpose
of this policy, political affiliation is not a protected classification under federal EEO law but
may be grieved pursuant to N.C.G.S. § 126-34.02 as a contested case after completion of

the agency grievance procedure and the Office of State Human Resources review.

§7. Sources of Authority
e N.C.G.S. § 126-4(10);

o 25 NCACO1L.0302; 25 NCACO01L.0303 ;25 NCACO01L..0304 ;25 NCACOIL
.0306.

§8. History of This Policy

Date Version

June 24, 1970 EEO policy approved. Provides equal employment opportunity for
employment, promotion, demotion, transfer, lay-off, termination,
training, salary increases. Does not require an employee to use an
established grievance procedure in agency. In cases of

discrimination, the employee may appeal directly to SPB.

December 13, 1972* Formalized the Affirmative Action Program in employment.

August 2, 1974* Affirmative Action Policy approved.

Equal Employment Opportunity
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January 1, 1976

Policy revised to include provisions in State laws: age, political
affiliation, and physical disability. Appeal procedure revised to

incorporate provisions of new State Personnel Act.

November 1, 1976

Required agencies to submit to OSP requests to establish age, sex,
or physical requirements as a bona fide occupational qualification
rather than submitting directly to U. S. Dept. of Labor. OSP will
submit to DOL.

July 1, 1977

Revised to indicate that employees who do not have five or more
years of continuous state service do not have direct appeal to the
State Personnel Commission on matters relating to political

affiliation. (New amendment to State Personnel Act.)

October 1, 1977~

Revised AA policy to improve the State’s leadership in its role in
affirmative action. It is essentially designed to carry out the intent of
Chapter 126-16.

February 1, 1978*

Revised to state that “three available applicants must be
interviewed” thus bringing AA policy and CARS requirements of
interviewing representatives of the ethnic, sex and handicapped

composition comparable.

December 1, 1978

Protected age increased from 65 to 70.

October 1, 1978*

To assist in the evaluation of the State’s Affirmative Action program,
each State agency or institution shall provide the Commission with
compliance information concerning investigations or other review

made by the EEO, or through court proceedings, etc.

August 1, 1979*

Changed the wording to “as needed” instead of “monthly” regarding

reporting progress.

October 1, 1980*

New flexible policy in regard to submission of affirmative action plans
to OSP.

October 1, 1983

Revised to include special provisions for handicapped.

October 1, 1983*

To enhance the employment opportunities for persons with
disabilities or handicapped individuals and to bring the State’s policy

in conformity with the National or Federal Regulations, etc.

Revision 2023-1
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October 1, 1984*

Policy Statement revised to add “preserve” EEO opportunities in (1)
and add (2) assure more equitable representation of women,
minorities and 2 the handicapped throughout all aspects of the
State’s workforce. Program Implementation - State Level revised to
add “performance appraisal (WPPR) and reduction-in-force”.
Program Implementation Department Level revised to expand No. 6
and added Nos. 7, 8, and 9 as new items that must be included in
each department’s affirmative action program. Compliance Review

revised to require submission of plans October 1 of each year.

October 1, 1987

Selection” added to policy as well as “admin. of disciplinary policies
or termination for cause.” “Handicapping conditions” added

throughout.

October 1, 1987~

“Handicapping condition” added; AA Plan to meet requirements of
EEO/AA Planning and Resources Guide. Allows for three-year plan

under certain conditions.

April 1, 1988

Special Provisions for Communicable and Infectious Disease added.

November 1, 1988*

Date for submission of plans changed from October 1 to January 31.

March 1, 1994

Changed “permanent” to “career” in accordance with N.C.G.S. §
126.

December 1, 1995*

Change from Affirmative Action Program Plan to EEO Program &

Plan.

May 31, 2001*

Revised to redefine Workforce Analysis.

July 1, 2006*

Advisory Note deleted in Item 5 since this provision has been

approved permanently.

September 1, 2008

Added Advisory Note under the paragraph on Policy.

January 1, 2012

Genetic information was added to the policy where appropriate to
conform to the Genetic Information Nondiscrimination Act of 2008
(GINA).

October 1, 2012

Added section Information.

Revision 2023-1
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December 1, 2013

Section on “Appeal Procedure” changed to refer employees to the

Employee Grievance Policy found in Section 7 of the HR Manual.

June 1, 2015

The EEO Policy and the EEO Program and Plan Policy were
combined into one consolidated EEO Policy. The combined policies
include provisions of Executive Order No. 55 and EEOC provisions
regarding reasonable accommodations for pregnancy as follows:

* “Policy” statement includes reference to the Unlawful Workplace
Harassment Policy found in Section 1 of the HR Manual. Duplication
of the Unlawful Workplace Harassment Policy has been removed
from the new policy. Feedback received during periodic review of
existing rules indicated that “unlawful workplace harassment”
needed to be maintained as a separate policy to ensure special
emphasis on the program. 3

* “Definitions” were added at the end of the policy, to clarify various
terminology found within the policy. These definitions mirror federal
EEOC guidelines.

* Pregnancy discrimination was not included in the previous policy,
but has been added to the new policy.

» Changed any references to “Agency and University” to now include
Department, in accordance with Gov. McCrory’s Executive Order
#55.

* “Special Provisions” were eliminated (for Persons with Disabilities;
Communicable Diseases; Exceptions Necessary to Prevent Spread
of Disease). These are fully detailed within their own policies, in
other sections of the NC State Human Resources Policy Manual.
Special Provisions relative to “Age” and “Genetic Information” and
information for “Bona Fide Occupational Qualification” were moved
to the Definitions section of this policy.

* “Appeal Procedure” was changed to “Complaint Process,” to mirror

the terminology found in the recent revision of the Unlawful
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Workplace Harassment Policy. Refers employees to the Employee
Grievance Policy found in Section 7 of the HR Manual.

* The list of protected classes was amended to delete “creed,” as per
HB 834 (Sess. Law. 2013-382).

* Clarification was added related to complaints based on
discrimination related to political affiliation. Federal law does not list
political affiliation as a protected class. As a result, complaints
related to political affiliation do not follow the same process as other
EEO claims so this needs to be clarified in the EEO policy to avoid
confusion.

* Agency, Department and University responsibilities now include
“ensure that each manager and supervisor has, as a part of his or
her performance plan, the responsibility to comply with EEO Laws
and policies and assist in achieving EEO goals established by the
agency, department or university.” This requirement is stated in Gov.
McCrory’s Executive Order #55.

» Added reference to the Equal Employment Opportunity Policy
located in Section 1 of the HR Manual for more information about
required EEO training for supervisors and managers.

» Added reference to EEO Directors to match terminology in
Executive Order. Also, made modification to the appointment of EEO
Directors, i.e., the reporting relationships that are acceptable, “as
long as there is access to the Agency Head, Department Head or
University Chancellor on EEO matters.” These changes are in
accordance with Gov. McCrory’s Executive Order #55.

» Added a requirement for OSHR to meet annually with agency
heads/chancellors, HR Directors, and EEO Directors/Officers to
EEO progress and goals to comply with Executive Order No. 55.

* Incorporated advisory notes in the policy.

April 4, 2019

In alignment with Executive Order #24, the EEO policy was

amended to add sexual orientation, gender identity and expression,

Revision 2023-1
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and Veteran/National Guard status to the list of protected groups.
Approved at the SHRC meeting on 4/4/2019.
In addition, definitions removed from the policy. The definitions will

be expanded and provided as a supplemental document.

Equal Employment Opportunity
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Policy

The Equal Employment Opportunity Diversity Fundamentals (EEODF) is intended to
provide State government executives, managers and supervisors with practical training that
will assist them in becoming more effective managers and supervisors of an increasingly
diverse workforce. The EEODF is intended to increase understanding among managers and
supervisors of their roles and responsibilities in managing employees from different
backgrounds and cultures, and the corresponding laws, policies and employment practices
and techniques complementing this purpose. Supervisors and Managers hired, promoted or
appointed on or after July 1, 1991 are required to participate in the EEODF. Supervisors and
Managers appointed before July 1, 1991 are encouraged to participate in the EEODF.
Agencies, departments and universities shall not be authorized to conduct or contract for
substitute training to replace EEODF. EEODF training is designed to:

* Address and discuss the history and evolution of Equal Employment Opportunity
concepts and principles.

» Assist managers and supervisors to incorporate their Equal Employment Opportunity
responsibilities with other management responsibilities.

* Expose managers and supervisors to workplace equity and fairness issues.

* Review and discuss accepted management practices for valuing and managing diversity
in the workplace.

* Provide understanding of how diversity can increase productivity and efficiency.

+ Empower managers and supervisors to remain adaptable and flexible to meet the

challenges of an ever changing and more diverse workforce.

Equal Employment Opportunity & Diversity Fundamentals
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Definition

Term Definition

Supervisory position positions in which the majority of the work
performed is directing the work of other
positions. These employees have the
authority to assign work and to evaluate
work; to hire employees; to discipline or
dismiss employees; or have significant input

into such actions.

Managerial positions positions which manage established
divisions or subdivisions of an agency.
These employees direct the work of one or
more supervisors and have the authority to
hire, reward, discipline, or discharge
employees. These employees may also
provide suggestions for changes in policy to
senior executives with policymaking

authority.

Executive managerial positions policy making positions. Employees in
these positions are agency/department
heads, university chancellors, deputies,
assistants, vice-chancellors, and other
policy makers. The employees in executive
managerial positions are usually appointed

or elected.

NOTE: For the purposes of this policy, the definition of supervisors, managers, and
executives also includes the setting of performance expectations, conducting performance
appraisal conferences and evaluating performance.

Equal Employment Opportunity & Diversity Fundamentals
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Incumbent Executives, Managers &

Supervisors

Executive managers and supervisors hired
or appointed into positions prior to July 1,
1991.

EEODF Candidates

A) Managers and supervisors hired on or
after July 1, 1991 and who may or may not
have served in a management role in state
government. B) Incumbent executives,
managers and supervisors hired or
appointed into current positions prior to July
1, 1991. C) Incumbent executives,
managers and supervisors
promoted/appointed to a different
management position on or after July 1,
1991

Agency Responsibilities

Agencies shall:

* Enroll each supervisor or manager appointed on or after July 1, 1991 in the EEODF. The

enroliment shall be within one year of their appointment.

* Provide their prorated share of the cost for supplies and resource materials.

* Verify candidate eligibility reports.

+ Enroll incumbent managers and supervisors in the EEODF when space is available.

* Incorporate in their new employee orientation program a module of instruction designed

to familiarize new employees with the agency’s commitment to Equal Employment

Opportunity.

Equal Employment Opportunity & Diversity Fundamentals
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Managers and Supervisors Responsibilities
Managers and supervisors shall:
» assure that their management practices are fair and that the work environment
enhances equal employment opportunity; and

+ attend and complete the EEODF in the prescribed time frame.

Office of State Human Resources Responsibilities
Office of State Human Resources shall:
» conduct or approve all training, and

» fully administer the EEODF Program.

Sources of Authority

e N.C.G.S.§126-16.1

History of This Policy

Date Version

July 1, 1991 First version. This training requirement was originally created by the
North Carolina General Assembly in 1991 (N.C.G.S § 126-16.1).
The original course was entitled the Equal Employment Opportunity
Institute (EEOI).

Equal Employment Opportunity and Diversity Fundamentals
(EEODF) is a mandatory training for all Managers and Supervisors
with state agencies, departments, University of North Carolina
system universities and institutions within one year of hire,
promotion, or appointment on or after July 1, 1991. Managers and
Supervisors hired before July 1, 1991 are strongly encouraged to

complete EEODF training.

2016 The curriculum for the training was revised to make the course a

blended training offering, and the name of the training was changed

Equal Employment Opportunity & Diversity Fundamentals
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from EEOI to Equal Employment Opportunity and Diversity
Fundamentals (EEODF).

April 4, 2019 This policy updated is intended to reflect the name change as well

as some other technical corrections to the training program.

June 4, 2020 This policy updated is intended to reflect the name change as well
as some other technical corrections to the training program, and to

update the policy history.
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§1. Policy

Critical shortages of coverage on evening and weekend shifts in certain medically
related areas sometimes make it impossible to maintain an adequate staff to meet all
workload requirements. In order to meet such workloads, an employee of the State who is
exempt from the hours of work and overtime provisions of FLSA may, if the employee
agrees, be scheduled to work additional hours beyond the regular work schedule and

receive pay on a straight-time basis.

§2. Limitation on Hours

The number of extended duty hours will be limited to 20 hours per week.

§3. Pay

If such additional duty involves primarily the direct care and treatment of patients or
other activities which can be performed only by the employee approved for extended duty,
the employee may be paid for such additional time on a straight-time basis at a rate of pay
to be determined by the nature of the duties to be performed.

Thus, an employee’s rate of pay during the additional hours of work may be either
higher, lower, or the same as the established rate of pay.

§4. Source of Funds

Usually, the source of funds for payment for such additional employment shall be the
funds provided for a vacant position. Such a position shall be planned with specific work
assignments and will have a proper classification and pay level. In other cases, there may

be available budgeted special funds for additional hours of such service. In these cases, it

Extended Duty for Medical Personnel
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may become necessary to determine specifically what the work assignments are to be and

to arrive, through proper evaluation, at the correct rate of pay for those duties.

List of Approved Positions
A list of professional medically related classes eligible to receive straight-time for
extended duty beyond forty hours per week shall be approved and maintained within the
Office of State Human Resources.

Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S. § 126-4(2)
e 25 NCAC 01D .1800

History of This Policy

Date Version

August 2,1974 First version - New policy

February 20, 1975 Policy extended to cover Physician Assistants and Nurse
Practitioners.

August 1, 1995 Change the title of the policy to “Employment of Medical Personnel

for Extended Duty. Extend the provision for paying additional
straight-time for extended duty to all medically related areas for
positions that are exempt from the FLSA. Limit the number of
extended duty hours to 20 hours per week. Require OSP(sic)
approval of the classes that are included.

October 1, 2020 Policy reviewed by Total Rewards — Salary Administration Division,
to confirm alignment with current practices and by Legal,
Commission, and Policy Division to confirm alignment with statutory,
rule(s), and other policies. No substantive changes. Reported to
SHRC on October 1, 2020.
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Purpose

Family and Medical Leave Act of 1993 was passed by Congress to balance the
demands of the workplace with the needs of families, to promote the stability and economic
security of families, and to promote national interests in preserving family integrity; to

minimize the potential for employment discrimination on the basis of sex by ensuring
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generally that leave is available for eligible medical reasons (including maternity-related
disability) and for compelling family reasons; and to promote the goal of equal employment
opportunity for women and men.

This Act provides reasonable unpaid (1) Family and medical leave for the birth of a
child and to care for the newborn child; for the placement of a child with the employee for
adoption or foster care; for the care of a child, spouse or parent who has a serious health
condition; for the employee’s own serious health condition; (2) Qualifying Exigency Leave

for families of covered members and (3) Military Caregiver Leave.

§2 Definitions

Following are definition of terms used in this policy:

Parent: a biological, adoptive, step or foster father or mother or an individual who stood in

loco parentis (a person who is in the position or place of a parent) to an employee when the

employee was a child. This term does not include parents “in-law”.

Child: a son or daughter who is:

* under 18 years of age, or

* is 18 years of age or older and incapable of self-care because of a mental or physical
disability and who is:

* a biological child,

* an adopted child,

» afoster child (a child for whom the employee performs the duties of a parent as if it were
the employee’s child),

» a step-child (a child of the employee’s spouse from a former marriage), * a legal ward
(a minor child placed by the court under the care of a guardian), or

» achild of an employee standing in loco parentis.

Spouse: A husband or wife recognized under state law for purposes of marriage in the State

in which the marriage was entered into. This definition includes an individual in a same-sex

or common law marriage that was entered into in a State that recognizes such marriages. In

the case of a marriage entered into outside of any State, the marriage is recognized if the

marriage is valid in the place where entered into and could have been entered into in at

least one State.
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Incapable of Self Care - the individual requires active assistance or supervision to provide
daily self-care in several of the “activities of daily living” (ADLs) or “instrumental activities of
daily living” (IADLs). Activities of daily living include adaptive activities such as caring
appropriately for one’s grooming and hygiene, bathing, dressing and eating. Instrumental
activities of daily living including cooking, cleaning, shopping, taking public transportation,
paying bills, maintaining a residence, using telephone and directories, using a post office,
etc.

Physical or Mental Disability: a physical or mental impairment that substantially limits one or

more of the major life activities of an individual as regulated under 29 CFR part 1630, issued
by the Equal Employment Opportunity Commission under the Americans with Disabilities
Act (ADA).

Serious Health Condition: an iliness, injury, impairment, or physical or mental condition that

involves:

1. inpatient care (i.e., an overnight stay) in a hospital, hospice or residential medical facility,
including any period of incapacity (defined to mean inability to work, attend school or
perform other regular daily activities due to the serious health condition, treatment for or
recovery from), or any subsequent treatment in connection with such impairment; or

2. continuing treatment by a health care provider involving one or more of the following:

A. a period of incapacity as defined above of more than three consecutive, full calendar
days, and any subsequent treatment or period of incapacity relating to the same
condition that also involves:

(1) treatment two or more times, within 30 days of the first day of incapacity, unless
extenuating circumstances exist, by a health care provider, by a nurse under
direct supervision of a health care provider, or by a provider of health care
services under orders of or on referral by a health care provider; or

(2) treatment by a health care provider on at least one occasion, which results in a
regimen of continuing treatment under the supervision of the health care
provider.

(3) the requirements in paragraph (a)(1) and (a)(2) of this section for treatment by a
health care provider means an in-person visit to a health care provider. The first
(or only) in-person treatment visit shall take place within seven days of the first

day of incapacity.
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(4) Whether additional treatment visits or a regimen of continuing treatment is
necessary within the 30-day period shall be determined by the health care
provider.

(5) The term “extenuating circumstances” in paragraph A.(1) of this section means
circumstances beyond the employee’s control that prevent the follow-up visit
from occurring as planned by the health care provider (i.e., no available
appointments).

B. any period of incapacity due to pregnancy or for prenatal care, even when the
employee or family member does not receive treatment from a health care provider
during the absence and even if the absence does not last more than three days
(prenatal examinations, severe morning sickness)

C. any period of incapacity or treatment due to a “chronic serious health condition,”
even when the employee or family member does not receive treatment from a health
care provider during the absence and even if the absence does not last more than
three days, which is defined as one:

(1) requiring periodic visits (at least two visits per year) for treatment by a health care
provider, or by a nurse or physician’s assistant under the direct supervision of a
health care provider;

(2) continuing over an extended period of time (including recurring episodes of a
single underlying condition); and

(3) which may cause episodic rather than continuing period(s) of incapacity (e.qg.,
asthma, diabetes, epilepsy, etc.)

D. incapacity for a permanent or long-term condition for which treatment may not be
effective (Alzheimer’s, a severe stroke or terminal stages of a disease);

E. multiple treatments for restorative surgery or incapacity for serious conditions that
would likely result in a period of incapacity of more than three consecutive, full
calendar days in the absence of medical intervention or treatment (chemotherapy,
radiation, dialysis, etc.)

Non-Serious Medical Conditions: Ordinarily, unless complications arise, the following are

examples of conditions that do not meet the definition: common cold, flu, ear aches, upset
stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia

problems, periodontal disease, cosmetic treatments, etc. The following may meet the
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definition if all other conditions of this section are met: restorative dental or plastic surgery
after an injury or removal of cancerous growths, mental iliness, allergies, or treatment from
substance abuse.

Incapacity — inability to work, attend school or perform other regular daily activities due to
the serious health condition, treatment therefore, or recovery therefrom.

Treatment — examinations to determine if a serious health condition exists and evaluations
of the condition. Treatment does not include routine physical exams, eye exams, or dental
examinations. A regimen of continuing treatment includes, for example, a course of
prescription medication (e.g. an antibiotic) or therapy requiring special equipment to resolve
or alleviate the health condition (e.g. oxygen). A regimen of continuing treatment that
includes the taking of over-the-counter medications such as aspirin, antihistamines, or
salves, or bed-rest, drinking fluids, exercise, and other similar activities that can be initiated
without a visit to the health care provider, is not, by itself, sufficient to constitute a regimen of
continuing treatment for purposes of FML.

Health Care Provider: a Doctor of medicine or osteopathy who is authorized to practice

medicine or surgery in the State of North Carolina, or any other person determined by

statute, credential or licensure to be capable of providing health care services which include:

1. Physician assistants, Podiatrists, Dentists, Clinical psychologists, Clinical social workers,
Optometrists, Nurse practitioners, Nurse midwives, Chiropractors (limited to treatment
consisting of manual manipulation of the spine to correct a subluxation as demonstrated
by X-ray to exist);

2. Health care providers from whom state approved group health plans will accept
certification of a serious health condition to substantiate a claim for benefits;

3. Foreign health care providers in above stated areas who are authorized to practice in
that country and who are performing within the scope of the laws; and

4. Christian Science practitioners listed with First Church of Christian Scientists in Boston,
Massachusetts.

In this situation, the employee cannot object to an agency requirement to obtain a second or

third certification. For employees or family members receiving treatment through a Christian

Science practitioner, an employee may not object to any requirement that the employee or

family member submit to an examination (though not treatment) to obtain a second or third

opinion.
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Workweek: the number of hours an employee is regularly scheduled to work each week,
including holidays.

Reduced Work Schedule: a work schedule involving less hours than an employee is

regularly scheduled to work.

Intermittent Work Schedule: a work schedule in which an employee works on an irregular

basis and is taking leave in separate blocks of time, rather than for one continuous period of
time, usually to accommodate some form of regularly scheduled medical treatment due to a
single qualifying reason.

12-Month Period: the 12-month period measured forward from the date any employee’s

family and medical leave begins.

§3. Covered Employees and Eligibility
An employee’s eligibility for family and medical leave shall be made based on the
employee’s months of service and hours of work as of the date leave is to commence.

An employee is eligible if:

Full-time, Permanent, probationary, or |+ has 12 months cumulative service with

time-limited, State government, including temporary

or service (See (V) a4 notes below.), and

Part-time (half-time or more) « has been in pay status at least 1040

Permanent, probationary, or time- hours during the previous 12-months.

limited

Temporary, intermittent, or part- » has 12 months cumulative service (See

time (less than half-time) @) and ) notes below.), and

Note: This leave shall be without pay. * has been in pay status at least 1250
hours during the previous 12 months.

For the purpose of FML eligibility, State government is considered a single employer.
Any employment , including temporary employment in a State agency position including
employment through Temporary Solutions or other State agency administered temporary

service, would be considered State service. State service does not include service with

Family and Medical Leave



STATE HUMAN RESOURCES MANUAL Leave

Section 5 Page 57
Effective: September 7, 2017

Family and Medical Leave Policy (cont.)

SPA local government agencies, public schools, or community colleges. State service also

does not include temporaries hired through private staffing agencies.

(1)

@

Employment periods prior to a break in service of seven years or more shall not be
counted in determining whether the employee has been employed by the agency for
at least 12 months.

USSERA-covered military service in the Regular Armed Forces, National Guard or

reserves count as time worked to determine eligibility for FML.

§4. Amount of Leave and Qualifying Reasons for Leave

1.

An eligible employee is entitled to a total of 12 workweeks, paid or unpaid, leave during

any 12-month period:

A

for the birth of a child and to care for the newborn child after birth, provided the leave
is taken within a 12-month period following birth; or

an expectant mother may also take FMLA leave before the birth of the child for
prenatal care or if her condition makes her unable to work, or requires a reduced
work schedule;

for the placement of or to care for a child placed with the employee for adoption or
foster care, provided the leave is taken within a 12-month period following

placement;

. for the employee to care for the employee’s child, spouse, or parent, where that

child, spouse, or parent has a serious health condition, (also, see the Family lliness
Leave Policy located in Section 5 of the Human Resources Manual for extended
leave for up to an additional 52 weeks for these reasons);

because the employee has a serious health condition that prevents the employee
from performing one or more essential functions of the position; or

because of any qualifying exigency. (See FMLA-Qualifying Exigency Policy located

in Section 5 of the State Human Resources Manual.)

Military Caregiver Leave— An eligible employee who is the spouse, son, daughter,

parent, or next of kin of a covered service member shall be entitled to a total of 26

workweeks of leave during a single 12-month period. (See FMLA-Military Caregiver

Policy located in Section 5 of the State Human Resources Manual.)
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3. Spouses in Same Agency- Family Medical Leave is provided for both spouses even if

employed in the same agency.

§5. What counts towards the 12 or 26 weeks leave?

Paid or Unpaid Leave - All approved periods of paid leave and periods of leave without pay

(including leave without pay while drawing short-term disability benefits) count towards the
12 (or 26, as appropriate) workweeks to which the employee is entitled. This includes leave
taken under the Voluntary Shared Leave Policy.

Holidays- Holidays occurring during a FMLA period of a full week count toward the FMLA
leave entitlement. Holidays occurring during a partial week of FMLA leave do not count
against the FMLA leave entitlement, unless the employee was otherwise scheduled and
expected to work during the holiday.

Agency Closure- If the agency closes for one or more weeks, the days that the agency is

closed do not count against the employees’ FMLA leave entitlement (e.g. a school closing
two weeks for the Christmas holidays, or summer vacation).

Workers’ Compensation Leave - If an employee is out on workers’ compensation leave

drawing temporary total disability, the time away from work is not considered as a part of the
FMLA entitlement.

Compensatory Time — All compensatory time used shall be counted against the employee’s

FMLA leave entitlement. See the following Leave Charge Options.

§ 6. Leave Charges Options
In some cases, the employee has an option to exhaust leave or go on leave without
pay. Use of paid leave shall be decided upon initial request of leave and used prior to going

on leave without pay. Listed below are the options.

If leave is for: the employee
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Birth (applies to
both parents)

and child care

may choose to exhaust all or any portion of sick leave and/or
vacation/bonus leave or go on leave without pay during the period

of disability. Only vacation/bonus or leave without pay may be

after birth used before and after the period of disability unless the sick leave
policy becomes appropriate for medical conditions affecting the
mother or child.

Adoption may choose to exhaust available vacation/bonus leave(or any

portion), a maximum of 30 days sick leave (see Sick Leave Policy),
or go on LWOP.

Foster Care

may choose to exhaust available vacation/bonus leave (or any

portion) or go on LWOP.

lliness of may choose to exhaust available sick and/or vacation/bonus leave,

Child, Spouse, | or any portion, or go on LWOP.

Parent

Employee’s does not have the option of taking leave without pay if sick leave

lliness is available; however, the employee may use vacation/bonus leave
in lieu of sick leave. If the illness extends beyond the 60day
waiting period required for short-term disability, the employee may
choose to exhaust the balance of available leave or begin drawing
short-term disability benefits.

Military See FML-Military Caregiver policy located in Section 5 of the State

Caregiver Human Resources Manual.

Qualifying See FML-Qualifying Exigency policy located in Section 5 of the

Exigency State Human Resources Manual.

Change in Work Schedule- An employee may not unilaterally change their work

schedule in order to extend the period of paid leave. Example: An employee may not switch

from a 40-hour schedule to a 30-hour schedule in order to lengthen their pay status.
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Provision for Agencies in the BEACON HR/Payroll System- In compliance with the
OSP FLSA policy, all agencies shall require FLSA “subject” employees to use overtime
compensatory time prior to using vacation/bonus leave. In the BEACON HR/Payroll System,
if an employee chooses to exhaust vacation/bonus leave in any of the following situations it
shall be used after overtime compensatory time, on-call compensatory time, holiday

compensatory time and travel compensatory time.
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§7. Intermittent Leave or Reduced Work Schedule

Leave may be taken intermittently or on a reduced schedule for the following:

1. When medically necessary, to care for the employee’s child, spouse, or parent who
has a serious health condition, or because the employee has a serious health
condition (This would also apply to next of kin to care for a service member - see
FML-Military Caregiver policy located in Section 5 of the State Human Resources
Manual.);

2. Because of any qualifying exigency (see FML-Qualifying Exigency policy located in
Section 5 of the State Human Resources Manual.); or

3. When leave is taken after childbirth or for adoption/foster care, the employee may
take leave intermittently or on a reduced schedule only if the agency agrees.

There is no minimum limitation on the amount of leave taken intermittently; however,
the agency may not require leave to be taken in increments of more than one hour.

If leave is foreseeable, based on planned medical treatment, the agency may require
the employee to transfer temporarily to an available alternative position for which the
employee is qualified and that has equivalent pay and benefits and better accommodates
recurring periods of leave.

Only the time actually taken as leave may be counted toward the leave entitlement.
Example: An employee normally works 40 hours each week. The employee is on a reduced
work schedule of 20 hours per week. The FMLA leave may continue for up to 24 calendar
weeks.

If an employee works a reduced or intermittent work schedule and does not use paid
leave to make up the difference between the normal work schedule and the new temporary
schedule to bring the number of hours worked up to the regular schedule, the agency shall
submit a personnel action form showing a change in the number of hours the employee is
scheduled to work. This will result in an employee earning pay and leave at a reduced rate.

The agency remains responsible for paying the employee’s medical premium.
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§8. Agency Responsibilities
§8.1. Notification of FMLA Provisions

Each agency is required to post and keep posted in conspicuous places a notice
explaining the Act's provisions and providing information concerning the procedures for filing
complaints of violations of the Act with the Wage and Hour Division. The notice shall be
posted prominently where it can be readily seen by employees and applicants for
employment.

In addition to posting the FMLA provisions, handbooks and other written materials
shall include the general notice information. Where such materials do not exist, the agency
shall provide the general notice to new employees upon being hired, rather than requiring
that it be distributed to all employees annually.

Agencies are permitted to distribute the handbook or general notice to new
employees through electronic means so long as all of the information is accessible to all
employees, that it is made available to employees not literate in English (if required), and
that the information provided includes, at a minimum, all of the information contained in the
general notice.

Agencies may duplicate and provide the employee a copy of the FMLA Fact Sheet
available from the U. S. Department of Labor, Wage and Hour Division.

§8.2. Notice of Eligibility

When an employee requests FMLA leave, or when the agency knows that an
employee's leave may be for an FMLA-qualifying reason, the employee shall be notified of
the employee's eligibility to take FMLA leave within five business days, absent extenuating
circumstances. Employee eligibility is determined (and notice shall be provided) at the
commencement of the first instance of leave for each FMLA-qualifying reason in the
applicable 12-month period. All FMLA absences for the same qualifying reason are
considered a single leave and employee eligibility as to that reason for leave does not
change during the applicable 12-month period.

If the employee is not eligible for FMLA leave, the notice shall state at least one
reason why the employee is not eligible. Notification of eligibility may be oral or in writing.

If, at the time an employee provides notice of a subsequent need for FMLA leave
during the applicable 12-month period due to a different FMLA-qualifying reason, and the

employee's eligibility status has not changed, no additional eligibility notice is required. If,
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however, the employee's eligibility status has changed the agency shall notify the employee
of the change in eligibility status within five business days, absent extenuating
circumstances.

The agency shall provide written notice detailing the specific expectations and
obligations of the employee and explaining any consequences of a failure to meet these
obligations. This notice shall be provided to the employee each time the eligibility notice is
provided. If leave has already begun, the notice should be mailed to the employee's address
of record. Such specific notice shall include, as appropriate:

1. that the leave may be designated and counted against the employee's annual FMLA
leave entitlement;
requirements for the employee to furnish certifications;
the employee's right to substitute paid leave;
requirement for the employee to make any premium payments to maintain health
benefits and the arrangements for making such payments;

5. the employee's status as a "key employee" and the potential consequence that
restoration may be denied following FMLA leave, explaining the conditions required
for such denial;

6. the employee's rights to maintenance of benefits during the FMLA leave and
restoration to the same or an equivalent job upon return from FMLA leave; and

7. the employee's potential liability for payment of health insurance premiums paid by
the agency during the employee's unpaid FMLA leave if the employee fails to return
to work after taking FMLA leave.

§8.3. Designation of Leave as FMLA Leave

It is the responsibility of the agency to:

1. determine that leave requested is for a FMLA qualifying reason, and

2. designate leave, whether paid or unpaid, as FMLA leave even when an employee
would rather not use any of the FMLA entitlement.

The agency shall give notice of the designation to the employee within five business
days absent extenuating circumstances. The notice may be oral or in writing, but shall be

confirmed in writing no later than the following payday.
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If the agency determines that the leave will not be designated as FMLA-qualifying
(e.g., if the leave is not for a reason covered by FMLA or the FMLA leave entitlement has
been exhausted), the agency shall notify the employee of that determination.

For military caregiver leave that also qualifies as leave taken to care for a family
member with a serious health condition, the agency shall designate such leave as military
caregiver leave first. The leave cannot be counted against both an employee’s entitlement of
26 workweeks of military caregiver leave and 12 workweeks of leave for other qualifying
reasons.

The key in designating FMLA leave is the qualifying reason(s), not the employee’s
election or reluctance to use FMLA leave or to use all, some or none of the accrued leave.
The agency’s designation shall be based on information obtained from the employee or an
employee’s representative (e.g., spouse, parent, physician, etc.).

If the agency will require the employee to present a fitness-for-duty certification to be
restored to employment, the agency shall provide notice of such requirement with the
designation notice. If the agency will require that the fitness-for-duty certification address the
employee's ability to perform the essential functions of the employee's position, the agency
shall so indicate in the designation notice, and shall include a list of the essential functions
of the employee's position.

The agency shall notify the employee of the amount of leave counted against the
employee's FMLA leave entitlement.

The agency may retroactively designate leave as FMLA leave with appropriate notice
to the employee provided that the agency's failure to timely designate leave does not cause
harm or injury to the employee. In all cases where leave would qualify for FMLA protections,
the agency and employee can mutually agree that leave be retroactively designated as
FMLA leave.

Designation of Paid Leave as FMLA Leave

When an employee is on paid leave but has not given notice of the need for FMLA
leave, the agency shall, after a period of 10 workdays, request that the employee provide
sufficient information to establish whether the leave is for a FMLA-qualifying reason. This
does not preclude the agency from requesting the information sooner, or at any time an

extension is requested.
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If an absence which begins as other than FMLA leave later develops into an FMLA
qualifying absence, the entire portion of the leave period that qualifies under FMLA may be

counted as FMLA leave.

§ 8.5. Designation of FMLA Leave after Return to Work
The agency may not designate leave that has already been taken as FMLA leave
after the employee returns to work, with two exceptions:

1. if an employee is out for a reason that qualifies for FMLA leave and the agency does
not learn of the reason for the leave until the employee returns to work, the agency
may designate the leave as FMLA leave within two business days of the employee’s
return; or

2. if the agency has provisionally designated the leave under FMLA leave and is
awaiting receipt from the employee of documentation.

Similarly, the employee is not entitled to the protection of the FMLA if the employee

gives notice of the reason for the leave later than two days after returning to work.

§9. Employee Responsibilities

§9.1. Notice
The employee shall give notice to the supervisor of the intention to take leave under
this policy unless the leave is a medical emergency. The notice shall follow the agency’s
usual and customary call-in procedures for reporting an absence. The employee shall
explain the reasons for the needed leave in order to allow the agency to determine that the

leave qualifies under the Act.

If the reason for leave is the employee shall:

foreseeable and is:

For Birth/Adoption/Foster Care give the agency not less than a 30-day notice, in
writing. If the date of the birth or adoption
requires leave to begin in less than 30 days, the

employee shall provide such notice as is
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practicable, which means within one or two
business days of when the need for leave

becomes known to the employee.

For Planned Medical Treatment | (1) make a reasonable effort to schedule the
treatment so as not to disrupt unduly the
operations and

(2) give not less than a 30-day notice. If the
date of the treatment requires leave to begin in
less than 30 days, the employee shall provide

such notice as is practicable.

Due to Active Duty of Family See FML-Qualifying Exigency policy.

Member

If the employee will not return to work after the period of leave, the agency shall be
notified in writing. Failure to report at the expiration of the leave, unless an extension has

been requested, may be considered as a resignation.

Certification Requirements for Family and Medical Leave

§9.2. Certification

The employee shall provide certification in accordance with the provisions listed
below. If the employee does not provide medical certification, any leave taken is not
protected by FMLA.

The agency should request medical certification within five business days after the
employee provides notice of the need for FMLA leave.

The employee shall provide a copy of the health care provider’s certification within
the time frame requested by the agency (which shall be at least 15 calendar days) unless it
is not practicable under the particular circumstances to do so despite the employee's

diligent, good faith efforts.
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Certification Requirements
Certification shall be sufficient if it states the following:
the date on which the serious health condition commenced;
the probable duration of the condition;
the appropriate medical facts within the knowledge of the health care provider
regarding the condition;

4. when caring for a child, spouse or parent, a statement that the employee is needed
and an estimate of the amount of time that such employee is needed;

5. when for the employee’s iliness, a statement that the employee is unable to perform
the functions of the position;

6. when for intermittent leave, or leave on a reduced work schedule, for planned
medical treatment, the dates on which treatment is expected and the duration;

7. when for intermittent leave, or leave on a reduced work schedule for the employee’s
illness, a statement of the medical necessity for the arrangement and the expected
duration; and

8. when for intermittent leave, or leave on a reduced work schedule, to care for a child,
parent or spouse, a statement that the arrangement is necessary or will assist in their
recovery and the expected duration.

Medical Certification Form - Form WH-380, developed by the U.S. Department of Labor as

an optional form for use in obtaining medical certification, including second and third
opinions, may be used. Another form containing the same basic information may be used;

however, no information in addition to that requested on Form WH-380 may be required.

Validity of Certification

If an employee submits a complete certification signed by the health care provider,
the agency may not request additional information; however, a health care provider, human
resource professional, a leave administrator, or a management official representing the
agency may contact the employee’s health care provider, with the employee’s permission,
for purposes of clarification and authenticity of the medical certification. In no case, may the

employee’s direct supervisor contact the employee’s health care provider.
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If an agency deems a medical certification to be incomplete or insufficient, the
agency shall specify in writing what information is lacking, and give the employee seven
calendar days to cure the deficiency.

Second Opinion - An agency that has reason to doubt the validity of a medical certification

may require the employee to obtain a second opinion with the following conditions:
1. the agency bears the expenses, including reasonable “out of pocket” travel
expenses;
2. the agency may not require the employee or family member to travel outside normal
commuting distance except in very unusual circumstance;
3. pending receipt of the second (or third) opinion, the employee is provisionally entitled
to FLMA leave;
4. if the certifications do not ultimately establish the employee’s entitlement to FMLA
leave, the leave shall not be designated as FMLA leave; and
5. the agency is permitted to designate the health care provider to furnish the second
opinion, but the selected health care provider may not be employed on a regular
basis by the agency unless the agency is located in an area where access to health
care is extremely limited.
Third Opinion - If the opinions of the employee’s and the agency’s designated health care
providers differ, the agency may require the employee to obtain certification from a third
health care provider, again at the agency’s expense. This third opinion shall be final and
binding. The third health care provider shall be designated or approved jointly by the agency
and the employee.
The agency is required to provide the employee, within two business days, with a
copy of the second and third medical opinions, where applicable, upon request by the

employee.

Recertification of Medical Conditions
An agency may request recertification no more often than every 30 days unless:
an extension is requested,
circumstances described by the previous certification have changed significantly, or
the agency receives information that casts doubt upon the employee’s stated reason

for the absence.
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If the minimum duration specified on a certification is more than 30 days, the agency
may not request recertification until that minimum duration has passed unless one of the
conditions above is met When the duration of a condition is described as “lifetime” or
“‘unknown,” the agency may request recertification of an ongoing condition every six months
in conjunction with an absence.

The employee shall provide the requested recertification to the agency within the
time frame requested by the agency (which shall allow at least 15 calendar days after the
agency’s request), unless it is not practicable under the particular circumstances.

Any recertification requested by the agency shall be at the employee’s expense
unless the agency provides otherwise. No second or third opinion on recertification may be

required.

Intent to Return to Work

An agency may require an employee on FMLA leave to report periodically on the
employee's status and intent to return to work. The agency's policy regarding such reports
may not be discriminatory and shall take into account all of the relevant facts and
circumstances related to the individual employee's leave situation.

If an employee gives unequivocal notice of intent not to return to work, the agency's
obligations under FMLA to maintain health benefits (subject to COBRA requirements) and to
restore the employee cease. However, these obligations continue if an employee indicates
he or she may be unable to return to work but expresses a continuing desire to do so.

It may be necessary for an employee to take more leave than originally anticipated.
Conversely, an employee may discover after beginning leave that the circumstances have
changed and the amount of leave originally anticipated is no longer necessary. An employee
may not be required to take more FMLA leave than necessary to resolve the circumstance
that precipitated the need for leave. In both of these situations, the agency may require that
the employee provide the agency reasonable notice (i.e., within two business days) of the
changed circumstances where foreseeable. The agency may also obtain information on

such changed circumstances through requested status reports.
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Fitness for Duty Certification

Agencies may enforce uniformly-applied policies or practices that require all similarly
situated employees who take leave to provide a certification that they are able to resume
work. An agency may require that the certification specifically address the employee’s
ability to perform the essential functions of the employee’s job. Where reasonable job safety
concerns exist, an agency may require a fitness-for-duty certification before an employee

may return to work when the employee takes intermittent leave.

Employment and Benefits Protections

Reinstatement

The employee shall be reinstated to the same position held when the leave began or
one of like pay grade, pay, benefits, and other conditions of employment. The agency may
require the employee to report at reasonable intervals to the agency on the employee’s
status and intention to return to work. The agency may require that the employee provide
certification that the employee is able to return to work.

Reinstatement is not required if an employee is reduced in force during the course of
taking FMLA leave. The agency has the burden of proving that the reduction would have

occurred had the employee not been on FMLA leave.

Benefits
The employee shall be reinstated without loss of benefits accrued when the leave
began. All benefits accrue during any period of paid leave; however, no benefits will be

accrued during any period of leave without pay.

Health Benefits

The State shall maintain coverage for the employee under the State’s group health
plan for the duration of leave at the level and under the conditions coverage would have
been provided if the employee had continued employment. Any share of health plan
premiums which an employee had paid prior to leave shall continue to be paid by the

employee during the leave period. The agency shall give advance written notice to
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employees of the terms for payment of premiums during FMLA leave. The obligation to
maintain health insurance coverage stops if an employee’s premium payment is more than
30 days late.

The agency shall provide 15 days’ notice that coverage will cease.

Effect of Failure to Pay Premiums - If the employee’s failure to make the premium payments

leads to a lapse in coverage, the agency shall still restore the employee, upon return to
work, to the health coverage equivalent to that which the employee would have had if leave
had not been taken and the premium payments had not been missed without any waiting
period or preexisting conditions.

Reinstatement of Health Insurance Coverage - Even if the employee chooses not to

maintain group health plan coverage for dependents or if coverage lapses during FMLA
leave, the employee is entitled to be reinstated on the same terms as prior to taking leave,
including family or dependent coverage, without any qualifying period, physical examination,
exclusion of pre-existing condition, etc. Therefore, the agency should assure that health
benefits coverage will be reinstated; otherwise, the agency would need to pay the premium
and recover it after the employee returns to work.

Recovery of Premiums - The agency may recover the premiums if the employee fails to

return after the period of leave to which the employee is entitled has expired for a reason
other than the continuation, recurrence, or onset of a serious health condition or other
circumstances beyond the employee’s control. For this purpose, return to work is defined as
30 calendar days; therefore, if the employee resigns any time within 30 days after the return
to work, the insurance premium may be recovered unless the reason for the resignation is
related to the continuation, recurrence, or onset of a series health condition or other

circumstances beyond the employee’s control.
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§11. Interference with Rights

§11.1. Actions Prohibited

It is unlawful to interfere with, restrain, or deny any right provided by this policy or to
discharge or in any other manner discriminate against an employee for opposing any
practice made unlawful by this policy.

§11.2. Protected Activity
It is unlawful to discharge or in any other manner discriminate against any employee
because the employee does any of the following:

1. files any civil action, or institutes or causes to be instituted any civil proceeding under
or related to this policy;

2. gives, oris about to give, any information in connection with any inquiry or
proceeding relating to any right provided by this policy; or

3. testifies, or is about to testify, in any inquiry or proceeding relating to any right
provided under this policy.

§12. Enforcement

§12.1. Violations

Denial of leave requested pursuant to the Family and Medical Leave Act is a
grievable issue and employees, except for ones in exempt positions (policymaking, exempt
managerial, confidential assistants, confidential secretaries and chief deputy or chief
administrative assistant), may appeal under the State Personnel Act.

Violations can result in any of the following or a combination of any of the following
and are enforced by the U. S. Secretary of Labor:

1. U.S. Department of Labor investigation,
2. Civil liability with the imposition of court cost and attorney’s fees, or
3. Administrative action by the U. S. Department of Labor.
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Posting and Recordingkeeping Requirements

Posting
Agencies are required to post and keep posted, in a conspicuous place, a notice
explaining the FMLA provisions and providing information concerning the procedures for
filing complaints of violations of the Act with the U. S. Department of Labor, Wage and
Hour Division. Copies of the required notice may be obtained from local offices of

the Wage and Hour Division.

Records

Agencies are required to keep records for no less than three years and make them
available to the Department of Labor upon request.

In addition to the records required by the Fair Labor Standards Act, the agency shall
keep records of:

1. dates FMLA leave is taken;

2. hours of leave if less than a full day;

3. copies of employee notices;

4. documents describing employee benefits;

5. premium payments of employee benefits; and
6. records of any disputes.

Records and documents relating to medical certifications, recertification or medical
histories of employees or employees’ family members, created for purposes of FMLA, shall
be maintained as confidential medical records in separate files/records from the usual
personnel files, and if ADA is also applicable, such records shall be maintained in
conformance with ADA confidentiality requirements, except that:

1. Supervisors and managers may be informed regarding necessary restrictions on the
work or duties of an employee and necessary accommodations.

2. First aid and safety personnel may be informed (when appropriate) if the employee’s
physical or medical condition might require emergency treatment.

3. Government officials investigating compliance with FMLA (or other pertinent law)

shall be provided relevant information upon request.
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Sources of Authority
This policy is issued under any and all of the following sources of law:
e N.C.G.S. §126-4(5)
It is compliant with the Administrative Code rules at:
e 25 NCAC 01E .1400

History of This Policy

Date Version
August 2, 1993 e New policy on Family and Medical Leave.
December 1, 1993 e Serious Health Condition additions and clarifications:

e Added any period of incapacity requiring absence from work of
more than three workdays that also involves continuing treatment
by a health care provider.

¢ Added continuing treatment by a health care provider for
conditions so serious that, if not treated would likely result in an
absence of more than three wo